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The Changing Role of Government in 
Labor Relations* 


The Changing Role of Government in Labor Relations 

In enacting the Labor-Management Reporting and 
Disclosure Act, the Congress extended broadly the role 
of the federal government in the policing of unions. 
The act also made important changes in the Taft- 
Hartley Act enacted in 1947 for the express purpose 
of establishing a balance to counter the growth of al- 
leged overweening union strength attributed to the 
Wagner Act and its administration. 

A basic dilemma is inherent in the formulation of 
government policy on labor relations in our democratic, 
private enterprise system. For even as governmental 
concern has grown, as trade unionism and collective 
bargaining have grown, in the very assertions of this 
interest, every branch of government has insisted on 
the maintenance and protection of collective bargain- 
ing. For it is widely held as a principle that the demo- 


* Condensed from an article by Joseph P. Goldberg, published in 
333 The Annals 30-41 (January 1961), and printed with permis- 
sion from The Annals. Business address: The American Academy 
of Political and Social Science, 3937 Chestnut Street, Philadel- 
phia 4, Pennsylvania. 

Joseph P. Goldberg, Ph.D., Washington, D. C., is Special Assist- 
ant to the Commissioner of Labor Statistics, United States Depart- 
ment of Labor. He has had extensive experience with governmental 
policies in the areas of dispute settlement and wage stabilization 
during service with the National War Labor Board and the Wage 
Stabilization Board and in other governmental connections. He has 
taught at the City College of New York and American University. 
He is the author of The Maritime Story: A Study in Labor- 
Management Relations (1958), co-author of The Role of Collective 
Bargaining in a Democracy (1948), and a contributor to profes- 
sional journals. 
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cratic requirements of our free enterprise system are 
best effectuated in private enterprise through joint 
determination by management and the union—as the 
collective representative of the employees—of the 
working relationships and of rights and obligations 
to govern the private relationship. 

The process of collective bargaining has permitted 
adjustment to changing requirements even as the par- 
ties, the surroundings, and the requirements were 
changing. The matters covered by collective bargain- 
ing agreements have widened greatly in recent years, 
reflecting the realization of the needs of an expanding 
industrial population and seeking to supplement gov- 
ernmental social legislation programs. 


Governmental Concern 


In viewing the state of labor relations policy in the 
United States, one can gain an impression of substan- 
tial legalism by virtue of the extent to which labor 
legislation sets out specific procedures for acquiring 
representation rights, spells out unfair labor practices 
on the part of employers and unions, and even indi- 
cates proscriptions and limits on certain aspects of 
collective bargaining. On the other hand, the entire 
area of economic terms remains free from any form 
of governmental control. Furthermore, with few ex- 
ceptions, the conduct of the broad area of relation- 
ships within the plant is free of governmental deter- 
mination. 

It has been only within the past quarter century 
that a major metamorphosis has taken place in federal 
labor policies. Up to 1935, labor-management relations 
were left largely to mediation at both federal and 
state levels and to the courts. 

Indications of the development of national concern 
with labor relations were apparent early in the rail- 
road industry. President Theodore Roosevelt’s inter- 
vention in the anthracite coal strike in 1902 was a 
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landmark in the developing status of trade unionism. 
During the Wilson administration, the trend toward 
union recognition and integration was apparent. The 
period of the 1920’s, however, was that of the open 
shop and welfare capitalism—and one of rout for the 
unions. 

The reassessment of values which accompanied the 
depression following 1929 included a realization of the 
value of collective bargaining as a bulwark against 
a centralized economy. The basic goal of the National 
Labor Relations Act of 1935 was “the development 
of a partnership between industry and labor in the 
solution of national problems (which) is the essential 
complement to political democracy.” The act had the 
direct effect of permitting the organization of unions 
and of channelling the activities of unions into the 
collective bargaining process. 

During the war period, labor-management relations 
were subject to a tripartite agency which was respon- 
sible for wage stabilization as well as for the handling 
of disputes. To the extent possible, efforts were made 
to maintain the forms and substance of collective bar- 
gaining, but this was a period during which govern- 
mental determination was pre-eminent. 


Recent Evolution 

At the war’s end, collective bargaining, restricted 
at first by a holdover limited wage-price stabilization 
program, bore the brunt of adjusting wages and work- 
ing conditions as the economy shifted from the produc- 
tion of munitions to consumer goods. Collective bar- 
gaining was now well entrenched in the American 
social order. 

An impetus to legislative proposals resulted from 
the widespread strike activity in the immediate post- 
war period and the charges of labor bossism associat- 
ed with the activities of John L. Lewis. The Taft- 
Hartley Act was legislated in 1947 in a climate of 
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substantial controversy. While reaffirming the policy 
of encouraging collective bargaining and worker self- 
organization, the act expressed the right of employees 
to refrain from such activities. The statute also in- 
cluded restrictive and regulating provisions. The 
scope of collective bargaining was affected by the 
banning of the closed shop, while the union shop was 
permitted. 

The Labor-Management Reporting and Disclosure 
Act was enacted in 1959 in an environment which was 
not unlike that surrounding the Taft-Hartley Act. Con- 
gressional hearings had demonstrated the existence of 
malfeasance, corruption, and collusion with manage- 
ment by some union officials in a few unions. Al- 
though prolonged hearings and numerous legislative 
proposals preceded the enactment, the statute itself 
was enacted in a situation marked by political ma- 
neuvering, hasty compromise, and the injection of last- 
minute issues. 

The new statute establishes a set of standards for 
the internal functioning of unions and a quasi-ethical 
code with reporting requirements for union officials 
as union officials and for management and union of- 
ficials in their collective bargaining relationship. It 
also contains amendments to the Taft-Hartley Act 
which seek to plug up loopholes relating to secondary 
boycotts, organizational picketing, and hot cargo 
clauses. It has had the immediate effect of becoming 
a target of political objectives and focus of hostility. 


Areas of Government Concern 


As trade unionism has grown and as collective bar- 
gaining has been extended and broadened, the scope 
of private action has become so intimately associated 
with the functioning of our society that governmental 
scrutiny and policy development are inevitable. The 
public interest in trade unionism and collective bar- 
gaining has evolved with the long-term growth of 
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industrialization, trade union organization, and collec- 
tive bargaining. Basic governmental policies are both 
shaped and shadowed by the pressures of immediate 
circumstances. 

Governmental policies devised to ensure the proper 
function of unionism and of labor relations should be 
based on considerations of the broader public inter- 
est. But they must give proper consideration to the 
interests of the institutions involved as well as to the 
impact on the broader “public.” Proper allowance 
must be made for leaving adequate room for volun- 
tary action, or the system itself will be altered, and 
the available evidence does not indicate that govern- 
mental direction will solve the problems of societal 
relationships. 

In evaluating the appropriate role of government, 
it will be necessary to look to the areas of govern- 
mental concern as they stand at present. It is neces- 
sary to ensure a proper balance between the protec- 
tion accorded the individual through his participation 
in group organization while ensuring that his freedom 
qua individual is maintained. To reinforce the demo- 
cratic workings of our society, the organizations which 
make up our pluralistic society, and particularly trade 
unions, should ensure that effective representation is 
given to individual members and to their rights to 
determine the policies and leadership of the organiza- 
tion, including the right to dissent. The fine balance 
between these rights and the efforts of the organiza- 
tion and its leadership to ensure effective functioning 
is not always readily in sight. 


Collective Bargaining 

The basic labor relations policy of the federal 
government remains that of assuring to every worker 
the right to join unions of his own choosing and to 
foster the collective bargaining process. The Wagner 
Act saw the government as a protagonist for organized 


5 








INDUSTRIAL RELATIONS DIGEST 


labor and collective bargaining. The proponents of 
the Taft-Hartley Act sought to alter that role to one 
of neutral umpire. 

It is worthy of note that where labor-management 
relations have achieved stability, even the possible 
disrupting effect of broad-gauge legislative provisions 
may be met constructively. In the construction and 
maritime industries, union fears that the act would be- 
come the basis for destroying union hiring halls were 
resolved through agreement with management on al- 
tered procedures which met legislative and National 
Labor Relations Board requirements but maintained 
the halls. 

The emphasis on balance as a consideration in the 
field of labor-management relations suggests the need 
for at least brief consideration of the status of trade 
unionism today. The most rapid strides in trade un- 
ion organization occurred during the post-depression 
and war years between 1933 and 1945, when union 
membership rose from 3 million to 14.3 million, rising 
again only after 1950 to 17.5 million in 1956. In 1958, 
however, an actual loss of 500,000 was reported. As 
a proportion of the total labor force, of course, mem- 
bership amounts to about 25 per cent. 

Membership in individual unions has risen or fallen 
depending upon the economic position of the industry, 
as affected by changing technology and the role of 
competing products and services. Communist domina- 
tion of some unions and the revelations of corruption 
and malfeasance by leaders in some others were fur- 
ther frustrating influences on the growth of union 
organization and membership. The necessary divisive 
action involved in expulsion of these unions did not 
add to the strength of trade unionism generally. The 
merger of the American Federation of Labor and the 
Congress of Industrial Organizations has served rather 
as a protective action than as the base for an advance 
in position. 
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The problems which will confront unions in the next 
decade are reflected in statistics on trends in employ- 
ment by industry and by occupational groupings. It 
is in the employment sectors in which unionism has 
made least headway that employment has risen since 
1947. Thus, in wholesale and retail trade, employ- 
ment is up 23 per cent; in finance, insurance, and real 
estate, up 50 per cent; in government, up 50 per cent. 

The areas of union strength during the past twenty- 
five years are receding in relative and, in some indus- 
tries, in absolute importance. The projections in re- 
gard to manpower distribution, assuming a rate of 
growth like that of the past decade and a half, indi- 
cate that these trends will continue for the next decade 
at least. 


Union Membership Rights 


The effect of the disclosures of corruption and mal- 
feasance on the part of a small minority of union of- 
ficials in a few unions and the instances of collusive 
and unethical practices involving some management 
and union officials made governmental concern and 
intervention necessary. 

The legislation of provisions seeking to protect and 
to increase individual participation in union affairs is 
a commendable, if uncertain, goal. The difficulty of 
arousing substantial individual interest and action in 
the conduct of public affairs, including those of un- 
ions, is too well known to need extensive documenta- 
tion. 

The increased concern of government with internal 
union affairs must not permit the loss of perspective. 

There is the need for awareness that unions are the 
product and, in some measure, the reflection of the 
society in which they function. Union leaders have 
a moral and ethical responsibility to their members 
and to the society which has bestowed exclusive rec- 
ognition rights on their organizations. Society, in re- 
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turn, must accord these officials recognition of their 
role and of the institutions they lead. 

It must be a matter of continuing concern that the 
effect of such governmental policy is not self-defeat- 
ing. Thus, the protection of the rights of the indi- 
vidual in the union must be coupled with maintaining 
the union as an effective group organization in rep- 
resenting its constituents in our democratic society. 


Strikes 

The climate for collective bargaining since 1947 has 
been a favorable one generally. The economy has been 
on the uptrend throughout the period and recessions 
have been relatively minor as income and price levels 
remained largely unaffected. 

Stability in labor-management relations must, of 
course, not be defined as an absence of strikes. The 
stiffening of employer attitudes has been the product 
of varied conditions, including intensified competition 
at home and in world markets. But such stiffening 
has not affected the vast majority of collective bar- 
gaining relationships. 

The incidence of strikes in the United States since 
1946 has varied with economic conditions, including 
rising price levels intermixed with brief recessions. It 
is significant that with the exception of 1946, when 1.5 
per cent of all working time of all workers was in- 
volved, in every other year the working time involved 
was only a fraction of one per cent. 

The recent postwar crisis strike situations were not 
the virtual class war situations of earlier years. Here, 
stable and established union organizations confront- 
ed major industries or large segments of these, and 
the stakes involved economic issues sometimes viewed 
as bordering on the determination of national econom- 
ic policy. These disputes involved no violence and 
no direct threat to the peace and physical security of 
the community. 
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That the free operation of collective bargaining 
should not injure the public welfare has been a con- 
tinuing concern over the years. In the sphere of crisis 
strikes, it has resulted in many proposals for prevent- 
ing strikes of major proportions. Such proposals have 
ranged from the availability of a generalized kit of de- 
vices from which the executive can select the one or 
more which would serve the purpose to binding ar- 
rangements involving compulsory arbitration. 

The experience with the Taft-Hartley Act procedure 
has been widely viewed as unsatisfactory. Secretary 
of Labor Mitchell has called attention to the “shoddy” 
record of the eighty-day injunction period and its 
tendency to preclude, rather than to intensify, bar- 
gaining. 


Economic Policy 


The governmental interest in a major negotiation 
may be as much in the outcome of the negotiation as 
in amicable settlement. 

The field of economic causation is full of uncertain- 
ties, among which the role of unionism on broad wage 
movements and of “cost-push” v. “demand-pull” 
forces in the inflationary situation of 1958-1959 are 
prominent. It is clear, however, that collective bar- 
gaining is an important companion to public policy. 
Unionism has played a prominent role in reinforcing 
our private enterprise system. Fringe benefits, and 
particularly health, welfare, pension, and unemploy- 
ment benefits, have served to ease the requirements 
for the attainment of comparable benefits through 
the extension of social legislation. There should be 
a necessary interaction between government policy 
and collective bargaining when there is a pervasive 
problem for the economy at large. 


Approaches to Policy 
The environment of immediate crisis in which pol- 
icy in labor relations has been formulated in recent 
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years has served only to exacerbate labor-management 
relationships, particularly in the political area. That 
the vast majority of collective bargaining relationships 
have continued to function effectively even in this dif- 
ficult atmosphere is adequate testimony of the utility 
and necessity of collective bargaining. 

Labor policy should evolve from this point, the ef- 
fective collective bargaining relationship, and not 
from antagonistic positions which will only serve to 
distract and to weaken the private system of indus- 
trial relationships which are a necessary complement 
to governmental policy, in a democratic, free enter- 
prise system. 

Serious and immediate consideration needs to be 
given to the arrangements by which labor and man- 
agement can aid government in meeting its respon- 
sibilities and thus minimize the recourse to adminis- 
trative machinery or to legislation in this field. 

The need for extension of the constructive elements 
out of which collective bargaining has developed into 
the broader area of governmental policy is clear. 








The “Runaway Shop”—An 
Impediment to Peaceful Union- 


Management Relations* 


Introduction 


Unions have become vitally interested in preventing 
plant relocation. This interest of the unions, however, 
has conflicted with the employer’s desire to sell, re- 
locate and transfer his operation without being sub- 
ject to union interference. 

This note will consider the economic factors induc- 
ing “runawayism”, the remedies available to the un- 
ions under the National Labor Relations Act, and the 
Labor Management Relations Act (Taft-Hartley Act). 


Economic Factors Inducing Runawayism 


In recent years there has been a loss of industry 
in the large industrial centers with a corresponding- 
ly large increase of industry in many small communi- 
ties, particularly in the South, the Midwest, and along 
the Pacific Coast. A more abundant supply of labor, 
less trouble with strikes and picketing, costs of labor, 
transportation, plant overhead, and larger plant sites 
are some of the reasons given for this shift in indus- 
trial location. This change has also been facilitated 
by efforts on the part of Southern states to get new 
industries from the North by offering tax concessions, 
free land, and even completely equipped new plants. 

Unions are faced with the serious problem of sur- 
viving in regions where they are now established. This 





* Condensed from a Note by William Miller, published in 34 
Temple Law Quarterly 136-145 (Winter 1961), and printed with 
permission from Temple Law Quarterly. Business address: Temple 
University School of Law, 1715 North Broad Street, Philadelphia 
22, Pa. Single copy price, $1.25. 
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becomes increasingly difficult since they are forced 
to compete with low wage non-union territories. Some 
employers, however, to take advantage of wage dif- 
ferentials and the lack of widespread union organiza- 
tion have closed down and moved plants and depart- 
ments into those territories. Thus, we have the 
“Runaway Shop.” 


Remedies Under the National Labor Relations Act 


Where an employer has threatened or actually re- 
moved his plant to a different location so as to hinder 
union or employee activity or to repudiate an existing 
collective bargaining contract it has been found to be 
a violation of section 8(a)(1) of the Act. The “Run- 
away Shop” since it may constitute interference, re- 
straint or coercion falls within the prohibitions of the 
Act. If it appears that there are valid economic rea- 
sons for moving and also discriminatory reasons for 
moving and the true reason lies exclusively within 
the knowledge of the employer a presumption will 
arise that the plant was removed for a discriminatory 
purpose. Thereupon the burden will shift to the em- 
ployer to show that the moving was made for economic 
reasons. 

The National Labor Relations Board is empowered 
under section 10(c) of the Act to order the person en- 
gaged in the unfair labor practice to refrain from do- 
ing so in the future. The Board can also order that 
affirmative action be taken. This may include the re- 
instatement of employees with or without back pay. 
Where, however, there has been an actual removal, 
what affirmative action can the Board order? The Su- 
preme Court of the United States has said that the 
employer might be required to end his unfair labor 
practices; he might be ordered to recognize an organi- 
zation chosen by his employees, he might be ordered 
to cease interfering with his employees; he might be 
ordered to restore and make whole discharged employ- 
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ees, and to take such action as would assure the em- 
ployees of the rights which the statute safeguarded. 

The Board has found that the best way to effectuate 
the policies of the Act would be to restore, as far as 
possible, the status quo existing before the commis- 
sion of the unfair labor practice. In line with this 
reasoning the Board might order the plant returned 
to its original location, where to do so would not place 
an unreasonable burden on the employer. An alterna- 
tive remedy would be to order the employer to rehire 
the employees at the new location with compensa- 
tion for reasonable moving expenses. Where the em- 
ployee did not wish to relocate, the employer might 
be ordered to pay transportation bi-weekly from the 
location of the new plant to that of the old for those 
employees who wished to visit their families. 

Section 10(e) of the National Labor Relations Act 
gives the Board the power to petition the federal 
courts for the enforcement of its orders and for ap- 
propriate temporary relief, but the Act does not give 
the federal courts the power to do anything but re- 
view and enforce orders of the Board. The courts 
and Board were thus faced with a dilemma. The 
courts were limited by section 10(e) to the enforce- 
ment of the Board’s orders which in turn were limited 
by the courts’ insistence that they be remedial only. 


Remedies Under the Labor Management Relations Act 
(Taft-Hartley Act) 

In 1947 the Labor Management Relations Act was 
passed, and with it came an expansion of activity by 
the federal courts in the field of union-management 
disputes. The machinery for the application of the 
Act to the “Runaway Shop” is found in section 
301(a). The obvious purpose of the breach of contract 
provisions in section 301(a) is to promote industrial 
peace by making collective bargaining contracts equal- 
ly binding on employers and unions. The question 
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has arisen, however, as to what kind of rights are ac- 
tually enforceable under the Act. This was answered 
in Textile Workers Union v. Arista Mills Co. Further 
clarification was made by the Supreme Court of the 
United States in Association of Westinghouse Salaried 
Employees v. Westinghouse Electric Corporation, 
wherein the court held that the Labor Management 
Relations Act permits unions to sue only to enforce 
union rights and not on behalf of employees where 
no union right is involved. It seems clear, therefore, 
that to fall within the provisions of section 301(a) 
of the Act there must be a violation of some specific 
contractual provision, and the action must be brought 
to enforce union rights. Further, where there has been 
an unfair labor practice an action can only be brought 
before the National Labor Relations Board under the 
National Labor Relations Act for a violation of sec- 
tion 8(a) or 8(b). The application of these principles 
to the “Runaway Shop” is illustrated in Auto Work- 
ers, Local 586 v. Federal Pacific Electric Co., where- 
in the union sought damages, injunctive and declara- 
tory relief when defendant suddenly closed its plant 
in Connecticut and removed its operations to another 
state. A motion to dismiss made by defendant was 
granted by the court. The court said: 


Since the contracts created no duty to continue 
operations, damage to the employees and union 
from their termination was not the result of il- 
legal or tortious conduct by defendant, and no 
right of action exists founded in tort or contract 
for the consequences of the closing. 

The only possible basis for relief to the em- 
ployees or union would appear to be on a showing 
that the closing was without economic cause or 
justification or other cause, . . . in some way pro- 
hibited as an unfair labor practice . . . 
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Consequently, the only remedy for a “Runaway Shop” 
is under the National Labor Relations Act as an un- 
fair labor practice in the absence of a specific con- 
tractual provision prohibiting the removal of the shop. 

The question then presented to the courts was: what 
substantive law is to be applied in suits brought under 
sections 301 and 303 of the Act? In construing section 
303(b) the district court in United Mine Workers of 
America v. Patton, awarded, in addition to actual 
damages, $75,000 in punitive damages. On appeal, 
however, this was reversed. The Court of Appeals 
held that since the section made no provision for the 
recovery of punitive damages the only damages that 
could be recovered were those damages actually sus- 
tained and costs of the suit. In 1957 the Supreme 
Court of the United States decided the famous case of 
Textile Workers Union of America v. Lincoln Mills of 
Alabama. In answering the question as to what sub- 
stantive law was to be applied in suits brought under 
section 301(a) the court said: 


We conclude that the substantive law to apply 
in suits under section 301(a) is federal law, which 
the courts must fashion from the policy of our 
national laws . . . Some (problems) will lack ex- 
press statutory sanction but will be solved by look- 
ing at the policy of the legislation and fashioning 
a remedy that will effectuate that policy. 


The applicability of section 301 to the “Runaway 
Shop” was again before the courts in the case of 
United Shoe Workers of America v. Brooks Shoe 
Manufacturing Co. In this case the district court by 
its application of the rule of law formulated by the 
Supreme Court of the United States in the Lincoln 
Mills case may well have destroyed the “Runaway 
Shop” as a tool of the employer for the impairment 
of collective bargaining agreements; at least where 
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there is a specific contractual provision forbidding the 
removal of a plant during the life of the contract. The 
court held that the union should receive $28,011 in 
compensatory damages. Applying section 301 in con- 
junction with the “fashioning of a remedy” rule for- 
mulated in the Lincoln Mills case the court held that 
even though the section did not provide for the im- 
position of punitive damages it also did not prohibit 
it. Thereupon, the court awarded the union $50,000 
in punitive damages. Thus, there appears to be an 
adequate remedy available for the “Runaway Shop” 
at least where the contract forbids removal of the 
shop during the life of the contract. 


Conclusion 


As it has been indicated, there continues to be an 
increased relocation of industry to areas of little or no 
unionization with the likelihood that this will continue 
to be the case as other areas of the country attempt 
to attract industry. As long as these conditions are 
present other attempts may be made to use the 
“Runaway Shop” either to repudiate an existing col- 
lective bargaining agreement or to hinder union ac- 
tivity. Its use is clearly a direct violation of the na- 
tional labor policy as set forth by the Congress. 

It is equally clear that a complete remedy for the 
“Runaway Shop” is not available under the restric- 
tive provisions of the National Labor Relations Act. 
However, in view of the interpretation now given to 
section 301 of the Labor Management Relations Act, 
a complete remedy is available if the collective bar- 
gaining contract provides that there cannot be a re- 
moval during the life of the contract. It is now ques- 
tionable whether the National Labor Relations Board 
should continue to be restricted in its discretion as to 
what it may prescribe when there has been an unfair 
labor practice. If the courts have the power to fashion 
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a remedy to effectuate the policy of the Act where 
a contractual provision forbids certain conduct, the 
Board should have a like power where there is no 
such contractual provision but where the very same 
conduct is an unfair labor practice. In view of the com- 
pelling necessity for the unions to provide security 
for their members a nonremoval provision should be 
made a part of their collective bargaining contracts 
where such a provision is feasible. 











Carriers and the Duty to 
Cross Picket Lines* 


I. INTRODUCTION 


Common carriers have a statutory and common-law 
duty to render their customary service to any member 
of the public unless the requested operation is unrea- 
sonable or impracticable. When this general rule is 
applied to services requested by a picketed customer, 
it requires the carrier to cross the picket line unless 
to do so would subject it to more than minor violence. 

Many procedural obstacles against enforcement (of 
this duty) stem from various federal statutes. First 
there are the federal laws that place this duty on in- 
terstate and international carriers. These laws are 
administered by various federal agencies which may 
have primary jurisdiction over any case in which one 
of these carriers refused to serve a picketed customer. 
This would prevent both federal and state laws from 
being applied by a court in the first instance. The 
second field of legislation that affects enforcement of 
this duty is federal labor law. Federal laws that 
govern these matters are sometimes inconsistent with 
the laws that establish the carrier’s duty. When the 
duty is based on state law, such an inconsistency 
causes the state law to be pre-empted. But when the 
duty is based on federal law, the inconsistent enact- 
ments must be reconciled by limiting one or the other. 





* Condensed from an article by Lloyd Scurlock, published in 39 
Texas Law Review 298-314 (February 1961), and printed with 
permission from Texas Law Review. Copyright © Texas Law 
Review. Business address: The Texas Law Review, Inc., The Univ. 
of Texas School of Law, Austin, Texas. Single copy price, $2.50. 
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II. LEGISLATION AFFECTING ENFORCE- 
MENT OF THE DUTY 


A. THE INTERSTATE COMMERCE ACT AND OTHER 
FEDERAL CARRIER LEGISLATION 


Federal carrier laws apply only to discrimination 
by interstate and international carriers; they do not 
affect the application of state law to intrastate dis- 
crimination. Hence the cases discussed in this subsec- 
tion will all involve interstate or international ship- 
ments. 


1. Primary Jurisdiction 

The Interstate Commerce Commission has primary 
jurisdiction over all matters that call for uniform and 
expert administration. These matters must first be 
adjudicated before the Commission, and its determina- 
tion will either be a foundation for a subsequent ju- 
dicial decision or will make a judicial decision unnec- 
essary. 

Until recently it seemed to be well settled that the 
Commission did not have primary jurisdiction over 
cases involving a carrier’s duty to cross picket lines. 
However, a contrary result is clearly indicated in the 
Supreme Court’s opinion in Local 1976, United Bhd. 
of Carpenters v. NLRB (popularly known as the 
Sand Door case). This case enforced the National La- 
bor Relation Board’s holding that a “hot cargo” 
clause in a collective bargaining contract is no defense 
to a complaint against a secondary boycott. Yet it 
rejected one of the Board’s theories which stated that 
“hot cargo” clauses are void in contracts between 
unions and carriers subject to the ICA because these 
clauses require those carriers to violate their statu- 
tory duty to serve picketed customers. The court rea- 
soned that the Commission rather than the Board 
must determine the scope of the carrier’s duty. 
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The touchstone of the carrier’s duty is the reason- 
ableness of the customer’s request. Reasonableness is 
also the test of the validity of a carrier’s rates, rules 
and practices, and the Commission’s primary juris- 
diction over these matters is well settled. 

Air carriers and water carriers on the high seas 
are governed by the Federal Aviation Act and the 
Shipping Act, respectively. Their duty to serve pick- 
eted customers is the same as the duty of other car- 
riers. However, no cases have been found dealing with 
the effect of these statutes on a court’s jurisdiction 
to remedy a breach of this duty. Primary jurisdic- 
tion over matters requiring administrative skill is giv- 
en to both the Federal Maritime Board and the Civil 
Aeronautics Board. The question is simply whether 
the carrier’s duty is a matter requiring administra- 
tive skill. 


2. Remedies Disallowed by Congress 


There is also the question of whether a court may 
remedy a violation of federal carrier laws in a way 
not provided for in those laws. If not, there is the 
further question of whether such a remedy may be al- 
lowed under state law. These questions were consid- 
ered by the Supreme Court in T.I.M.E. v. United 
States. This was a suit by a motor carrier plaintiff to 
collect freight charges. The defendant answered that 
the rates were unreasonable and, therefore, illegal un- 
der the ICA. The Supreme Court affirmed the trial 
court, holding that unreasonableness of the rates was 
no defense. The court pointed out that this part of 
the ICA, unlike the parts governing railroads and in- 
land water carriers, omits any reference to a damage 
remedy. The Commission had held that no such rem- 
edy exists. The court also concluded that common-law 
damages are inconsistent with the congressional in- 
tent; therefore, they were not preserved. 

The availability of damages under state law is an- 
other question. This would seem to turn on whether 
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or not the Commission has primary jurisdiction to de- 
cide the duty question. If it does, then the state law 
could not be enforced except by the indirect method 
of bringing two suits. However, if the Commission 
does not have primary jurisdiction, then only one suit 
would be necessary. 

One should certainly consider the application of the 
T.I.M.E. rationale to any other suit seeking to remedy 
a carrier’s breach of duty by a means not provided for 
by the applicable federal carrier law. All of these 
statutes make their violation a federal crime. This 
brings into play the general rule that, in the absence 
of contrary implications, a criminal statute enacted 
for the protection of a specified class creates a civil 
right in the members of that class. The contrary im- 
plication depends on how the primary jurisdiction 
question is solved. 


B. THE NATIONAL LABOR RELATIONS ACT 


1. Effect on the Duty Based Upon State Law 

The National Labor Relations Act covers all private 
employers and employees except those governed by 
the Railway Labor Act. Where a matter is clearly 
protected or prohibited by the act, then the state laws 
are totally pre-empted. Furthermore, the NLRA pre- 
empts state laws which cover labor-management 
relations only insofar as they are relevant to legisla- 
tion in another field, so the doctrine may apply even 
though the carrier’s duty does not come from a state’s 
labor law. 

It must be determined whether or not serving pick- 
eted customers is arguably within the NLRA. In four 
per curiam opinions the Supreme Court has consid- 
ered the problem. 

The first case is General Drivers v. American To- 
bacco Co. The state court granted the injunction 
requiring the carriers’ employees to cross the picket 
line. The case was summarily reversed with a citation 
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to cases dealing with pre-emption under the NLRA. 
The bare holding seems to be that because of this 
pre-emptive effect, a carrier’s duty to serve picketed 
customers, if based on state law, may not be enforced 
by a state court injunction against the carrier’s em- 
ployees who belong to the picketing union. 

The next case is Teamsters v. Kerrigan Iron Works, 
Ine. A picketed employer sought an injunction requir- 
ing certain motor carriers to render their customary 
service and to restrain the carriers’ union from inter- 
fering. The lower court summarily observed that the 
Interstate Commerce Act did not supersede a state’s 
jurisdiction over interstate discrimination and then 
went into considerable detail as to why the matter 
was not within the NLRA. On these considerations 
it granted the injunction. However, the Supreme Court 
again reversed with a mere citation of cases on the 
pre-emptive effect of the NLRA. 

Kerrigan Iron went further by applying the pre- 
emption doctrine to the state court injunction based 
on local law against the carrier itself. It is not easy 
to determine why this was done. There seem to be 
three reasonable explanations. One court has dis- 
missed an injunction against a carrier and its union 
on the ground that the union’s conduct was arguably 
prohibited as a secondary boycott and that the car- 
rier’s duty was diminished to that extent. This is a 
novel theory, for it simply transfers the carrier’s lo- 
cally imposed duty to the union, and it is admittedly 
in conflict with the holding that a carrier is liable for 
damages for refusing to service picketed customers. 
A second and milder way of explaining Kerrigan Iron 
is to work from the premise that the employees are 
arguably protected in refusing to cross picket lines. 
If this is true, then section 8(a)(1) makes it unlawful 
for an employer to interfere with this right. This al- 
lows a carrier to defend on the more conventional 
ground that it has no duty to do what is illegal, but 
it would also conflict with the holding that a carrier 
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is liable for damages. The third argument is that the 
Supreme Court looked to the fact that an injunction 
against a corporation necessarily binds its officers, 
agents and servants. This means that the injunction 
against the corporation was equivalent to an injunc- 
tion against employee activities which are arguably 
within the NLRA, and the Supreme Court would not 
allow the lower court to enjoin indirectly what it 
could not enjoin directly. 

The third case is McCrary v. Aladdin Radio Indus- 
tries, Inc. The state court rejected (arguments against 
jurisdiction to enter an injunction and contempt or- 
der), saying that the NLRA protected an employee 
from having to cross a picket line of his own union 
as in the American Tobacco case, but did not protect 
him from having to cross another union’s picket. It 
further said that the matter did not come within the 
prohibitions of the act since section 8(b)(4) provides 
that there is no unfair labor practice when an em- 
ployee refuses to cross another union’s picket. On cer- 
tiorari the Supreme Court reversed and remanded for 
consideration in the light of the Kerrigan Iron case. 

On remand the Tennessee court reaffirmed its orig- 
inal judgment. As against the employees it noted that 
they had testified that their action was individual, 
not concerted, thus making section 7 inapplicable. Be- 
cause of this it was not clear that jurisdiction was 
lacking, and this, it said, is the only jurisdictional 
showing necessary to support a temporary injunction 
preserving the status quo until a final determination 
can be made. Such an injunction cannot be willfully 
flouted, even by one such as the union which was 
not itself enjoined, without incurring the penalty for 
criminal contempt. The union again petitioned for 
certiorari, but this time the petition was denied, so it 
appears that the state court correctly deciphered the 
Supreme Court’s cryptic remand. 

The latest Supreme Court case is Bogle v. Jakes 
Foundry Co. This was another contempt proceeding 
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for the violation of a temporary injunction based on 
state law requiring certain carriers and their employ- 
ees to serve a picketed shipper. The Supreme Court 
granted certiorari and reversed the case to the extent 
that the temporary injunction was made permanent. 
However, the contempt decree was allowed to become 
final. Since neither the state court nor the Supreme 
Court discussed the problem of making the temporary 
injunction permanent, this case adds little to what 
may be deduced from its predecessors. 

In view of the four Supreme Court decisions dis- 
cussed above, none of the more recent lower court 
opinions may be called clearly erroneous, for none of 
them grant a permanent injunction. 

It remains to be determined what effect the NLRA 
has on damage suits against discriminating carriers 
and the unions that cause such discrimination. A pick- 
eting union is arguably protected in inducing a boy- 
cott by means of pickets at the situs of the primary 
employer, so damages in such a case would be im- 
proper. Damages against the carrier are more uncer- 
tain, though they have been allowed. 


2. Effect on the Duty Based Upon Federal Law. 


If under the ICA or other federal carrier legisla- 
tion a carrier has a duty to cross picket lines, and if at 
the same time under the NLRA the carrier has a duty 
not to interfere with employees who refuse to perform 
this duty, then the carrier violates the law regard- 
less of what it does. In order to avoid this intolerable 
result, one of these statutes must accommodate the 
other, and it appears that the NLRA is the statute 
that must do the accommodating. 

(There is evidence) that a federal district court was 
correct in its opinion that the NLRA does not protect 
a breach of federal carrier legislation. However, it is 
doubtful that the court had jurisdiction to make that 
determination. It will be remembered that the NLRB 
has primary jurisdiction to decide whether or not con- 
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certed activities are protected, and the ICC may have 
primary jurisdiction to determine whether or not a 
carrier has a duty to serve a picketed customer. If 
these rules are carried to their logical conclusion, they 
result in an administrative monstrosity when applied 
to a case which requires these statutes to be recon- 
ciled. The procedures are so cumbersome that they 
point out the need for an exception to the primary 
jurisdiction rule in these cases. 

There is also the problem of a possible conflict in 
remedies under the applicable federal carrier law and 
the NLRA when applied to conduct that violates both 
statutes. Since only a union’s activities could violate 
both statutes, this conflict is possible only when the 
remedy under carrier legislation requires the carrier, 
and hence its union, to perform its duty. 


C. THE NORRIS-LaGUARDIA ACT 


1. The Labor Dispute Question 

When the carrier’s duty is based on state law, it is 
futile to claim that Congress intended for the state 
law to be accommodated by Norris-LaGuardia. How- 
ever, suits involving the carrier’s duty based on either 
state or federal law may obtain federal court injunc- 
tions if they do not involve or grow out of a labor 
dispute. 

The “labor dispute” question has arisen in several 
cases dealing with the carrier’s duty to serve picketed 
customers. Three cases have held that when a pick- 
eted carrier seeks to enjoin other carriers and their 
employees of their union from refusing to give inter- 
line service, the parties are involved in a labor dispute, 
making an injunction improper. In these cases the 
carriers, their employees and their union were partic- 
ipating in the labor dispute with the plaintiff, and 
the injunctions were properly dismissed. 

On the other hand, where the plaintiff-customer is 
not a carrier and the union of the defendant carrier 


25 








INDUSTRIAL RELATIONS DIGEST 


is not the picketing union, there is no labor dispute 
between the plaintiff and the defendant or its em- 
ployees; consequently, Norris-LaGuardia does not bar 
an injunction. It has been held that Norris-LaGuardia 
does not prevent a carrier from enjoining the picket- 
ing union from interfering with its serving a noncar- 
rier customer. 


2. Reconciliation with Federal Carrier Legislation 


The mere existence of a federally imposed duty re- 
quiring carriers to serve picketed customers does not 
conflict with the Norris-LaGuardia Act when the lat- 
ter is interpreted to proscribe enforcement of that duty 
by a federal court injunction. A conflict results only 
when federal carrier legislation provides that this du- 
ty may be enforced by an injunction and Norris-La 
Guardia provides that it may not. There is reason to 
think that the rule would be different if such a suit 
were brought under some federal statutory provision 
allowing this duty to be enforced by an injunction. 
Supporting this position is Baltimore & O. R. Co. v. 
Chicago River & I. R. Co. The court pointed out that 
a general statute, in this case Norris-LaGuardia, usual- 
ly does not repeal a specific statute, in this case the 
ICA. In addition, section 16(12) (providing for in- 
junctive enforcement of orders) had been amended 
and re-enacted after Congress passed Norris-LaGuar- 
dia. 


D. THE RAILWAY LABOR ACT 


1. Effect on the Duty Based on State Law 


The RLA applies only to rail and air carriers and 
their employees, so it can affect enforcement of a lo- 
cally imposed duty to serve picketed customers only 
insofar as relief is sought against these parties. Only 
one case has been found dealing with the effect of 
the RLA on a court’s right to enforce this duty. It 
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indicates but does not hold that its power is limited 
by section 9, Eighth, which provides that no court 
may issue process requiring the performance of labor 
by an individual employee against his will. This pro- 
vision is only a minor limitation on a court’s power, 
for it does not prevent injunctions against “combina- 
tions, conspiracies, or group action,” and it has no 
relevance to damage suits. 


2. Effect on the Duty Based on Federal Law 


Section 9, Eighth, has not yet been tested against 
any federal legislation that allows injunctive enforce- 
ment of a carrier’s duty. If it is interpreted merely 
to preserve an individual’s right to terminate his em- 
ployment, then it merely writes the Thirteenth Amend- 
ment into the RLA and is most certainly a limitation 
on a court’s injunctive power. However, if it is inter- 
preted to allow an individual employee to refuse to 
cross a picket line even though he remains in the 
carrier’s employ, then it might conflict with federal 
carrier legislation where the latter permits injunctive 
enforcement of the carrier’s duty. 


III. CONCLUSION 


When a carrier’s duty to cross picket lines is based 
on state law, there are, at best, only a few ways that 
it may be enforced, and the law seems to be moving 
toward the conclusion that it is totally unenforceable. 
Even when the duty is based on federal law, there 
is reason to believe that administrative decisions are 
always a prerequisite to judicial relief, and judicial 
relief is sometimes prohibited. 











Puzzle and Perplexity in Executive 
Development* 


An illuminating and thought provoking experience 
which I had recently began at a meeting with twenty 
top executives of management development (I was 
asked to be one of the resource people). The objective 
of the meeting was to tackle some basic issues and to 
consider future directions, and, in preparation, a short 
questionnaire was sent to the men a few weeks before- 
hand. Their response was 100 per cent. 

The overwhelming number of men (over 85 per cent) 
rate the number one factor that facilitated their work, 
as being “top management support as well as enthu- 
siasm of the executives who participate in their pro- 
grams.” 

Apparently, in the organizations where these men 
work, there is a high acceptance of, and interest in, 
executive development. I do not know how typical 
these results are. I should guess that they do not 
mirror the majority of cases. This atypicalness of the 
sample is, for my purposes, its strength. Here we have 
an interesting group primarily because they represent 
a work situation that most directors of management 
development would consider to be one approximating 
the ideal. What are the views of top training execu- 
tives who are not only experienced and well educated, 
but who work in such a fine atmosphere? 

As I analyzed the answers to the questionnaires, I 
began to become increasingly perplexed. Many of 





* Condensed from an article by Chris Argyris, published in 39 
Personnel Journal 463-465, 483 (April, 1961), and printed with 
permission from Personnel Journal. Business address: 100 Park 
Avenue, Swarthmore, Pa. Single copy price, $.75. 
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them seemed to be based on assumptions that seemed 
to me to be either false or inconsistent. 

In the majority of the cases, (and unless otherwise 
noted the word “majority” will mean at least 75 per 
cent of the cases) there is a definite and heavy em- 
phasis placed on the policy that executive develop- 
ment should be self development. The executive train- 
ers believe that the line executives should be 
responsible for their own development. The trainer 
should act primarily to facilitate their self develop- 
ment. 

However, I am perplexed when I analyze the replies 
to the question in which they define an “ideal pro- 
gram” for self development. In the majority of these 
programs, it is the trainers who define the content of 
the course, the methods of training, the sequences of 
subject and method, the objectives, the time periods, 
the values to be “taught,” the basic assumptions to 
be propagated. In short, the trainers control the train- 
ing program. Is it possible for line executives to feel 
that they are responsible for their development if they 
are placed in a course whose basic values, objectives, 
content, methods of learning are defined by someone 
else? What do the trainers mean by “self develop- 
ment”? Do they really mean self controlled, self de- 
fined, self responsible development? Or do they mean 
the development of the (line executive’s) self, accord- 
ing to the views of the management developer? 

The training executives also believe that the course 
they develop should help the executive focus on his 
personal behavior. He should be helped to become 
more aware of his self and his impact upon others. 
Clearly, they mean to emphasize the behavior of the 
line executive as a central focus for self development. 

However, the majority of programs defined by the 
trainers would not tend to place the line executive in 
a situation where he will tend to experience his own 
behavior; his strivings at becoming. Rather, he will 
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tend to be placed in a situation where he will focus 
on behavior that the trainer thinks is important and 
that the trainer brings out through “appropriate train- 
ing devices.” For example, the majority of the courses 
defined by the trainers offer the executive learning ex- 
periences such as case studies, lectures, films, incident, 
structured roleplaying, etc. All of these learning ex- 
periences certainly can produce “self” involvement. 
But the part of the self being involved is that part 
which is inherent in the case study or the pre-planned 
roleplaying. These learning situations do not help the 
executive “project” or express that part of his self 
that is meaningful and truly him in that particular 
situation. 

Closely related is the perplexity that on the one hand 
the trainers say that they need to be accepted and 
wanted by the line. On the other hand, the majority 
state that the objective of the course ought to be to 
help the line executive diagnose his “faults,” “weak- 
nesses,” “limits,” and then help him to change. How 
can the trainers expect to be accepted if they define 
their course objectives as focussing on the “limits” 
of managers. 

Nor will the problem of self development be solved 
by defining courses that focus on strengths. In either 
case, such a focus will tend to lead to a defensive 
reaction on the part of the student. If he attends a 
course that helps him to see how ineffective he is, he 
will understandably resist it. If he attends a course 
to see how “strong” he is, he may wonder why the 
need for the course and what the training department 
is up to. 

Self development can only occur “in” a human be- 
ing who cares, trusts, and accepts himself so much 
that he is willing to permit himself to be responsible 
for his growth. If, however, he goes to a course to 
find out how weak he is, his self acceptance and trust 
will tend to decrease and his dependence on the “ex- 
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cellent trainer who helped me to see the light (posi- 
tive or negative)” will tend to increase. 

The issue is who is responsible for selecting the 
behavior that is examined and who is responsible for 
evaluating it. If one wants self development, then the 
line executive ought to be responsible. 

Let me continue—but in a more brief fashion with 
a few others. 

1. There is a clear and definite criticism and re- 
jection of the use of any one training fad and tech- 
nique. Yet, the overwhelming number of the “ideal” 
programs defined by these top trainers are simply a 
combination of training fads and techniques. 

2. Why is it that not one of the exciting new train- 
ing activities mentioned by these men, do not stem 
directly or indirectly from their own work? 

3. In replying to this question many of the men 
suggested that they do not have time to be creative. 
They are busy administering programs. 

This leads to another perplexity. In answer to the 
question “What inhibits progress,” the majority of 
the trainers respond, “the difficulty to get the line 
managers away from their work so that they can at- 





, tend a training program.” We find that the trainers 
give me the very excuse (too busy) that line managers 

give them! Only, the trainers see the line manager’s 

: answer as an inhibitor to progress! 

: I do not suggest the group studied is typical. I be- 


lieve that in terms of experience, education, and top 
management support, it represents a first rate group. 
Second, I do not want to use this small group to gen- 
eralize about all training directors. 

I do want to raise one question that I raised with 
the men, which, if I understood them, they agreed was 
worth serious consideration. 

Do training people really understand and desire self 
development? Or is the phrase something they are 
“for” as we are for motherhood and against sin? Is 
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it possible that training people are really behind 
times; that they are not aware of the latest findings 
regarding self development? Is it also possible that 
even if they are aware of these findings, they would 
not be able to put them into action? 

Top line managers are asking these questions. If 
I were a training director, I would want to consider 
them, if for no other reason than to be able to debunk 
them. 

















Employer-Paid “Union Time” Under 


the Federal Labor Laws* 


A sampling survey in 1953 indicated that about 43 
per cent of all collective bargaining agreements pro- 
vide for employer payment to union official-employees 
for time spent in presenting, investigating and process- 
ing grievances. A 1960 survey indicated a marked 
increase, to 51 per cent, in agreements providing for 
some employer payment. The practice of full-time 
company-paid union officials exists in many collec- 
tive bargaining relationships. Employers have con- 
tinued to pay them their regular “wages” as if they 
were still performing work. Usually they enjoy the 
same “fringe benefits” as employees; sometimes they 
are required to punch in and out; but often their 
resemblance to employees ends there. 

Do such payments constitute permissible assistance 
to a union under Section 8(a)(2)? Are they payments 
for “hours worked” under the Fair Labor Standards 
Act? Might they be unlawful under Section 302? 

These questions have been compounded by the La- 
bor-Management Reporting and Disclosure Act of 1959 
which requires employer reporting of certain payments 
to union officials and representatives, and which sub- 
stantially amended Section 302. 

The language of Section 8(a)(2) points up the es- 
sence of this discussion: 

It permits payments to employees—but is a union 
official or representative who performs no work what- 





* Condensed from an article by Gilbert E. Dwyer, published in 
12 Labor Law Journal 236-248 (March, 1961), and printed with 
permission from Labor Law Journal. Business address: Commerce 
Clearing House, Inc., 4025 W. Peterson Ave., Chicago 46, Illinois. 
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ever really an employee merely because he is carried 
on the payroll? 

It permits payments for time spent in conference 
with the employer—but does it permit payment for 
time spent in investigating grievances prior to confer- 
ence with the employer or in reporting results of 
grievances after conference with the employer? Does 
it permit payment for time spent on union matters 
unrelated to conference with the employer? 

The answers to these questions would seem to de- 
pend, so far as the Board and Section 8(a)(2) are 
concerned, upon whether the labor organization is an 
established union or whether it is a so-called “com- 
pany union” which is inhibiting the organizational 
efforts of an established union. Payments, for other 
than time spent in conference with the employer, to 
employees who are also officials or representatives of 
a “company union” do constitute, with little more, an 
unfair labor practice. But the Board has never con- 
sidered such payments in the context of an established 
union. 

The view of the courts of appeal is much less strin- 
gent than that of the Board. Disestablishment orders 
against “company unions” have been refused enforce- 
ment on the grounds that the employer payment for 
union time other than in conference with him was 
merely laudable cooperation. 

It should be noted, however, that none of these de- 
cisions involved full-time union officials or represent- 
atives. Thus, the question of whether a full-time un- 
ion official or representative is an employee for 
purposes of Section 8(a)(2) remains open. 

Whether or not employer payment of a full-time 
union official constitutes payment for “hours worked” 
under the Wage-Hour Law is similarly doubtful. The 
statute is silent. The Wage-Hour Administrator’s 
Interpretation, Part 785.3(g), states: 
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“Time spent in adjusting grievances between an 
employer and employees during the time the employ- 
ees are required to be on the premises is hours worked 

” 


Again, the questions recur: 

Is a union official who performs no work whatever 
an employee merely because he is carried on the pay- 
roll? 

What is the status of union time spent in pursuits 
other than adjusting grievances? 


Section 302 


Section 302 is, of course, a criminal statute with 
criminal sanctions. There is no doubt that it pro- 
scribes bribery. The inquiry here is whether it pro- 
hibits essentially “innocent” payments, payments 
which have grown out of collective bargaining. 

In the 1959 act, Section 302 was substantially 
changed. But let us first consider the earlier language. 

In U. S. v. Ryan, defendant was convicted of re- 
ceiving monetary gifts from employers of longshore- 
men who were represented by the labor organization of 
which defendant was president. The court of appeals 
reversed the conviction on the ground that Ryan was 
not himself a representative of the employees. 

In the Supreme Court decision affirming the Ryan 
conviction, Mr. Justice Clark said of Section 302: 

“As the statute reads, it appears to be a criminal 
provision, malum prohibitum, which outlaws all pay- 
ments, with stated exceptions, between employer and 
representative.” 

Since Ryan, two other courts of appeal have indicat- 
ed that the “innocence” of payments does not take 
them out of the statutory prohibition. 

Of particular significance in the language of the 
new Section 302 is the fact that four types of pay- 
ments are proscribed but that two of the proscrip- 
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tions are qualified or conditioned by express reference 
to the motivation behind the payment. 

By contrast, Section 302(a)(1) and (a)(2) look 
only to the representative status (or potential repre- 
sentative status) of the recipient. 

Did Congress intend, as its draftsmanship indicates, 
that the motivation behind the payments need not be 
considered under (a)(1) or (a)(2)? Indeed, (a) (1) 
is substantially identical to the prohibition in the old 
Section 302(a). Yet, in the legislative history of the 
amendment, Congress, which was well aware of the 
cases applying the section, indicated concern only for 
the loophole inherent in the representative status ques- 
tion. 

The House Committee Report demonstrates a Con- 
gressional preoccupation with bribes and extortion, 
but again, we see the written manifestation of their 
deliberations reflecting the broadest possible scope of 
prohibition, that is, “any payment, loan, or bribe.” 

What about the exceptions to Section 302(a)? Sec- 
tion 302(c)(1) of the new law is identical to its prede- 
cessor. 

Once again, the language refers to employees; in 
this instance, payments to employees for service as 
such. And again, the questions recur: 

Is a union official or representative who performs 
no work for the employer an employee merely because 
he is carried on the payroll? 

May employer payments to such an individual be 
reasonably regarded as compensation for service as an 
employee? 

May employer payments to such an individual be 
reasonably regarded as made “by reason of” his serv- 
ice as an employee? 

It is difficult to conceive of adequate union repre- 
sentation being equated with service to the employer. 

A number of factors point to the conclusion that 
302(c) should be read as plainly as it is written. 
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Thus, while the question of whether a full-time un- 
ion official is an employee remains open, it is clear 
that payments of wages to him cannot be justified as 
compensation for, or by reason of, service rendered as 
an employee for he renders no service as such. And, 
while no prosecution has been attempted predicated 
upon such payments during the 13 years that the stat- 
utory prohibition has been “on the books,” the ra- 
tionalization that the payments are innocently paid 
and honestly intended would appear to be of ques- 
tionable validity. 


Section 203 (a) 


Section 203(a) of the 1959 act is couched in some- 
what broader terms than Section 302(a)(1). The dif- 
ferences between the subsections are not material to 
this discussion. Clearly, if the recipient of a payment is 
a representative of the payor’s employees as well as 
an officer, agent, shop steward, etc., of a labor or- 
ganization, the payment must be reported. 

Must “innocent” payments be reported? Must pay- 
ments made pursuant to a collective agreement be re- 
ported? Surely, if such payments are not exempted 
from the prohibitory statute, Section 302, they are un- 
likely to be exempted from the reporting requirement. 
Indeed, it is more likely that Congress intended that 
the reporting law be more broadly construed, so that 
other sanctions, short of federal indictment, might be 
available to effectuate the purpose of the law. 

Like the new Section 302(a), the reporting require- 
ment relates to a number of types of payments. The 
requirement most pertinent here, that enunciated in 
203(a)(1), is uniquely unencumbered by considerations 
of motivation or purpose or object. It is, accordingly, 
a logical conclusion that the motivation or “innocence” 
of payments within the (a)(1) description are not ma- 
terial to their reportability. 
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Similar reasoning suggests that it is not material 
that the payments are made pursuant to a collective 
bargaining agreement. 

The language of the statute and its legislative his- 
tory lead to the conclusion that an employer must 
report any payment to a union official which does not 
fall within the stated exceptions of 302(c). While 
again the question of whether a full-time union offi- 
cial is an employee remains open, it is clear that pay- 
ments of “wages” to an individual who performs no 
service as an employee do not fall within the stated 
exceptions. It would seem equally clear that such pay- 
ments should be reported. 

Such an analysis, however, fails to reckon with the 
power of “administrative legislation.” Curiously, the 
Labor Secretary’s regulations seem to have effected 
an exemption which Congress refused to adopt. In the 
official reporting form the Secretary has said, in ef- 
fect: 

(1) That an individual need not perform produc- 
tive work for the employer in order to render “serv- 
ice” to the employer; and 

(2) That as long as payments for that service are 
made pursuant to a collective agreement or a custom 
or practice of such an agreement, they need not be 
reported. 

Such conclusions seem to ignore the plain meaning 
of Section 302(c) as well as its legislative history and 
the cases in which it has been applied. It is obviously 
open to question whether the Secretary has exceeded 
his rule-making authority in this connection. 

Even the Secretary’s rules, however, leave open the 
question of what is an employee. Indeed, the Secre- 
tary compounds the problem by introducing without 
definition an entirely new term—“regular employee.” 

The Bureau of Labor-Management Reports has ruled 
that the exemption will cover employer payments of 
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“wages” to full-time union officials who perform no 
work for the employer. In other words, in the opinion 
of the Bureau, such an individual is a “regular em- 
ployee,” and payments made to him by his “employ- 
er” are “compensation for, or by reason of, his serv- 
ice as an employee.” The reliability of such an opinion 
is indeed open to question. 


What Is an Employee? 


What is an employee depends, in part, on which 
statute you read. For the purposes of Section 8(a) (2), 
an employee is what Section 2(3) of the same act says 
it is. 

In the Fair Labor Standards Act “ ‘Employee’ in- 
cludes any individual employed by an employer.” 

In Section 302, the term has the same meaning as 
its counterpart in Section 8(a)(2). But for purposes 
of the reporting requirement in the 1959 act, “‘EKm- 
ployee’ means any individual employed by an employ- 
Weaee 

None of these “definitions” answers or even as- 
sists in answering our recurrent question: 

Is a union official or representative who performs 
no work for the employer nevertheless an employee 
of the employer merely because he is carried on the 
payroll as such? 

Negotiation, of course, is the preferable method of 
discontinuing unlawful payments. The manifest ad- 
vantages to both employer and union in avoidance of 
criminal prosecution are reason enough for a mutual- 
ly agreed elimination of the practice. 

Failing agreement of the union, however, resort to 
the federal courts rather than to arbitration is the next 
logical step. The courts have demonstrated a willing- 
ness to enjoin payments, held to be unlawful under 
Section 302(e), at the application of the employer. 
And they are expressly authorized by law to do so. 
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Some Problems of Due Process and 
Fair Procedure in Labor 
Arbitration * 


The due process problems arbitrators are concerned 
with and which are the subject of this paper relate 
to procedural protections for individuals whose rights 
are being affected by an arbitration between two oth- 
er parties—the company and the union. In addition 
to the need for standards of fair procedure, the ar- 
bitration process raises the question of adequate rep- 
resentation of an affected individual who is not a par- 
ty to the collective bargaining agreement nor to the 
arbitration being carried out under that agreement. 

This study, an investigation of arbitral practices in 
four problem areas representative of the range of 
procedural due process questions, is based upon an 
extensive field survey designed to gather the thoughts 
and reactions of leading arbitrators to a number of 
model situations. The four areas dealt with are: (1) 
notice to affected individuals and their right to appear 
at the hearing, (2) surprise evidence or theory of de- 
cision, (3) the right to confrontation of witnesses, (4) 
the agreed case. 


Notice and Appearance 

In order to test arbitrators’ reactions, four model 
situations were set up. In the first, X, a production 
employee for fifteen years, had been promoted to a 





* Condensed from an article by R. W. Fleming, published in 13 
Stanford Law Review 235-251 (March 1961), and printed with 
permission from Stanford Law Review. Business address: School 
of Law, Stanford University, Stanford, California. Single copy 
price, $2.00. 
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supervisory position. Later, during a recession, he was 
bumped back into the production ranks. The union 
took the position that X had lost all his seniority, while 
the company claimed that he at least retained what 
he had at the time he left the bargaining unit. When 
Y raised the question of relative seniority rights on 
lay-off the dispute was carried to arbitration. Al- 
though X’s rights were being litigated in the sense that 
his ultimate seniority status would be determined by 
the proceeding, the grievance was filed by Y, and X 
neither received notice nor was present at the hear- 
ing. 
The arbitrators were not disturbed by the absence 
of X, or the fact that he might not have received no- 
tice. Several reasons were given, the most important 
of which was that they regarded the contract basical- 
ly as one between the company and the union subject 
only to the union’s obligation to represent its members 
fairly. There is no particular reason to single out X 
in terms of one’s concern about notice and appearance, 
since others might have been affected equally but at 
an earlier stage. Finally, it was said that rarely would 
there be a likelihood that X, if present, could make any 
different argument than the company was already 
making for one in his position. 

In Clark v. Hein-Werner Corp., however, the Wis- 
consin Supreme Court came to a contrary conclusion. 
In that case, the ex-supervisors sought to persuade 
the circuit court to vacate the arbitrator’s award, not 
because of their absence from the arbitration proceed- 
ing or lack of notice of it, but because they claimed 
he had exceeded his jurisdiction. For reasons of its 
own, the circuit court ignored the petitioner’s request, 
but enjoined enforcement of the award on due process 
grounds, pointing out that petitioners had not been 
present nor had they received notice of the hearing be- 
fore the arbitrator. On appeal to the supreme court the 
respondent sought once again to have the award va- 
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cated on the original ground. Again the court ignored 
the basis of the plea and affirmed the ruling of the 
circuit court simply on the ground that, “courts of 
equity traditionally have the power to grant relief in 
situations which offend the court’s sense of justice 
and fair play.” 

Practically all the arbitrators who have considered 
the Hein- Werner decision believe that it is an unrealis- 
tic view of the collective bargaining process. The test, 
would seem to be not whether there may be a conflict 
of interest among union members on any given griev- 
ance, but rather whether in deciding which view to 
espouse the union has fulfilled its fiduciary duty of 
fair representation. However, the court believed that 
as a matter of law there could be no fair representa- 
tion where the union espoused the cause of one group 
or one individual against another. In reaching this 
conclusion it relied on Hansberry v. Lee, a decision 
of the United States Supreme Court. One wonders 
whether Lee necessarily requires the result which the 
Wisconsin court reached. There was no contention in 
Hein-Werner that the absent ex-supervisors were not 
in fact adequately represented, and there was an af- 
firmative allegation that their arguments could not 
have differed from those presented by the company. 

Have arbitrators and the parties given less atten- 
tion than they should to the question of notice and 
appearance? It is at least questionable whether arbi- 
trators should necessarily conclude that notice would 
be so disruptive of the established bargaining process, 
even in those cases where there is no dispute as to fair 
representation, that it ought not be given. 

The second model situation involved a refusal by 
the union to take a grievance to arbitration. The in- 
dividual grievants then hired a lawyer and sought to 
persuade the company to arbitrate despite the union’s 
opposition. By their very nature, such cases seldom 
reach an arbitrator and there is little practical experi- 
ence to draw upon. Normally, individuals may not 


42 





ST 


PERT 





DUE PROCESS IN LABOR ARBITRATION 


bring grievances to arbitration without the consent and 
support of the union, except in rare cases where the 
contract specifically provides. Arbitrators rather uni- 
formly take the view that any effort on the part of 
the individual to persuade the union to process his 
case against its judgment is a matter for determina- 
tion by the courts. It may be that the parties should 
be considering efforts to accommodate the individu- 
al’s claim within the arbitration process. 

The third and fourth models were variations of 
cases in which individuals sought to intervene in an 
arbitration proceeding. The third involved a case 
where an individual contacted the arbitrator after 
hearing and stated that he had not been advised 
of the proceeding or given a chance to appear and 
that his rights were adversely affected. Because of 
the paucity of actual cases of this sort, the arbitra- 
tors’ response was based primarily on what they 
thought they would do if it arose. Insofar as there 
was actual experience with this kind of a case, ar- 
bitrators reported that they had quite uniformly ad- 
vised the individual to contact the immediate parties 
to the dispute (the company and the union). It is 
noteworthy, however, that many arbitrators were un- 
easy about this solution and suggested possible modi- 
fications, such as advising both parties of the indi- 
vidual’s statement and asking for their comments 
before deciding whether it might be wise to reconvene 
the hearing and give the individual an opportunity to 
be heard. 

In the fourth model, an individual seeks to inter- 
vene at the hearing. Consistency would suggest that 
the individual should be advised that the contract was 
between the company and the union and that his 
rights were dependent upon them. This was the the- 
oretical approach which most arbitrators took. But 
there was considerable evidence that they did not act 
in accordance with it. After bowing in the direction 
of their theory, arbitrators would repeatedly say that 
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they “worked something out” to take care of the is- 
sue. Invariably, “working something out” meant that 
the arbitrator persuaded the parties to permit inter- 
vention on a pattern which was acceptable to all 
concerned. 

Most arbitrators are much more inclined to try and 
find a mutually satisfactory solution to the problem 
than to deny the individual’s right to intervene. This 
practice is doubtless due in part to a desire to avoid 
a court test of the validity of the proceeding. But 
there are also other answers. Most experienced arbi- 
trators are also experienced mediators, and they have 
confidence in their ability to resolve disputes of this 
kind to the mutual satisfaction of the parties. Final- 
ly, there is among arbitrators a genuine concern both 
for the individual and for the image of the arbitration 
process as one in which every individual should have 
his day in court. 


The Surprise Cases 

The four basic situations in the surprise area were 
cases in which: (1) the nature of the grievance is 
changed at the arbitration hearing, (2) new evidence 
is presented at the arbitration hearing though it may 
have been available earlier, (3) a post-hearing brief 
contains an argument not previously advanced, or (4) 
the arbitrator advances his own theory as a basis of 
decision though neither of the parties has been given 
a chance to assess this theory. 

Two conclusions quickly emerged respecting all 
four models. One conclusion was that none of the 
models raised any serious questions of fair procedure 
in the minds of arbitrators, since they felt that sur- 
prise by one party must always be compensated for 
by giving the other party an opportunity to prepare 
an answer. In practice this means that adjournments 
would be granted or other devices utilized to insure 
adequate preparation in response to the new situa- 
tion. 
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Since surprise is by hypothesis something new at 
least to one of the parties to the bargaining relation- 
ship, many arbitrators felt that it is a mistake to 
proceed wtih arbitration until it is clear that the par- 
ties cannot resolve the matter through negotiation. 
Others felt that the effect that proceeding would have 
on collective bargaining is a matter for the parties, 
rather than the arbitrator, to decide. There was a 
feeling that within the framework of a permanent 
umpireship the normal procedure is to refer the issue 
back to the parties for consideration of the new charge, 
or the new evidence. In the typical ad hoe case there 
is less responsibility in the arbitrator for the collec- 
tive bargaining relationship. 

The most interesting of the “surprise” cases, inso- 
far as the views of arbitrators are concerned, arises 
when new arguments are advanced in the post-hearing 
briefs or a new theory used by the arbitrator in de- 
ciding the case. They can be considered together. 

One arbitrator indicated that he asks the parties at 
the conclusion of the hearing to state the grounds on 
which they will rely in their briefs so that there can 
be no surprise. Another even goes so far as to suggest 
to the parties that they indicate at the hearing re- 
ported cases on which they will rely so that the other 
party may respond in his brief. As an abstract prop- 
osition some arbitrators take the view that there is 
nothing wrong with a new argument advanced in a 
brief so long as the other party receives a copy. Others 
feel that any time a substantial new argument is set 
forth in the brief, comment from the other side should 
be solicited. In either case, the point is made that 
without consultation with the parties arbitrators fre- 
quently rely on unargued contractual clauses or new 
theories of their own for purposes of a decision. 

Despite the criticism to which they have been ex- 
posed, arbitrators generally defend the practice of 
making decisions on whatever basis appeals to them 
as sound and within their authority. Whether it 
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would be better for them to forego this pleasure or 
whether the question should depend on the type of 
case and the experience of the parties are problems of 
policy rather than of fair procedure. Perhaps the an- 
swers to these policy questions depend on one’s theory 
of the nature of the arbitration process. 


The Confrontation Cases 


While the federal Constitution and practically all 
of the state constitutions require confrontation only 
in criminal cases, the fundamental fairness of the rule 
has become so ingrained in our culture that it has a 
considerable carry-over into the civil area. 

The arbitrator must balance “individual and en- 
terprise interests” within the context of the practical 
demands of the arbitration situation. There are sev- 
eral types of arbitration cases in which one or both 
parties wish to offer evidence originating with persons 
who will not be witnesses and therefore not be sub- 
ject to confrontation and cross-examination. Such 
cases always leave arbitrators uneasy lest the deci- 
sion be prejudiced by unreliable evidence. Yet arbitra- 
tors know that there are strong practical reasons why 
confrontation and cross-examination may not be feasi- 
ble. Three factual situations, familiar to arbitrators, 
illustrate the point. 

In the first, X, a customer of a supermarket, reports 
to the company that a particular checker repeatedly 
overcharges him. Or, similarly, X, a customer of the 
local power company, complains that one of its serv- 
icemen made improper advances to her in the course 
of a business call. In neither case is X willing to appear 
at the hearing and testify against the employee. The 
suggestion may therefore be made that the arbitrator 
talk privately with X and that this evidence be used 
in making a decision as to the appropriateness of the 
disciplinary penalty given the employee. The majori- 
ty of arbitrators believe that it is appropriate to con- 
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duct private investigations so long as they are au- 
thorized by both parties. 

In the second situation, an employee, X, is discharged 
for slugging a foreman. X insists that he was provoked 
by profane and abusive language. This the foreman 
denies. There is one employee who witnessed the 
fracas, but he is a fellow union member of X’s. The 
company is reluctant to call one employee against an- 
other, and suggests that the arbitrator talk privately 
with the witnessing employee and use the information 
so gained in reaching a decision. 

Practically all arbitrators will accept almost any 
kind of hearsay in lieu of calling one employee to tes- 
tify against another. One arbitrator reports that he 
goes so far as to refuse to permit one employee to 
testify against another, but that he compensates for 
this by permitting wide latitude for witnesses to state 
what the employee would have said. 

In the third situation, a transit company, being un- 
able in any other way to check the honesty of its 
drivers, hires “spotters” to ride the buses and watch 
the way in which the drivers handle receipts. A driv- 
er is then discharged for dishonesty and the company 
wishes to introduce in the arbitration hearing the anon- 
ymous report of its hired spotter without producing 
or identifying him. It points out that to do so would 
ruin his future usefulness. Arbitrators hold no uni- 
form view on how to handle these cases. 

There is an interesting analogy between the “spot- 
ter” cases in labor arbitration and government dis- 
charges in the security cases. In each situation the 
employer has argued that it must be free to dismiss 
employees on receipt of derogatory information with- 
out giving the employee an opportunity to confront 
or cross-examine his accuser. The rationale is differ- 
ent; the government is acting to protect its very struc- 
ture from being undermined and has long had the 
right to dismiss employees at will. But a private em- 
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ployer will insist that it too must employ unidentified 
informants in order to protect itself from dishonesty 
and incompetence even though its power to dismiss may 
be conditioned on a showing of just cause. 

Inquiry into how arbitrators handle confrontation 
cases brings to light some ingenious compromises 
which appear to satisfy the parties. A grocery chain 
and the union involved have authorized the umpire to 
receive identified customer complaints in the ab- 
sence of the witness. The union is then given an 
opportunity to check privately with the customer, and 
if any discrepancies appear the arbitrator will insist 
on calling the customer to the stand (the subpoena 
power being available in that jurisdiction). In a spot- 
ter case the arbitrator agreed to proceed only after 
an arrangement was made to produce the informant 
and place him behind a screen where he would be 
visible only to the arbitrator and counsel for the re- 
spective parties. The informant was permitted to re- 
main anonymous and his address was not revealed. 
In other cases arbitrators have agreed, on the urging 
of the parties, to interview the absent witness private- 
ly, but only if they could then report back to the 
parties the information so received. There have been 
many other cases in which the arbitrator was left with 
no choice but to receive or deny the evidence. Some 
arbitrators have flatly refused to accept such evi- 
dence, and others have said that “the system may 
be odious, but there is no practical alternative.” 

In the last analysis a decision has to be made wheth- 
er the practicalities of the situation outweigh the 
chance of error. This decision will, in turn, be affect- 
ed by the image which the arbitrator holds of the 
arbitration process. Some believe that if the process 
is to remain viable it must be uninhibited by rules 
which have bound the courts, but which do not meet 
the needs of the market place. Others believe that at 
least in the customer complaint and spotter cases a 
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more palatable compromise can be found than simply 
accepting at face value the judgment that there is no 
alternative. 


The Agreed Case 


There are situations in which an arbitrator is made 
aware before, during, or after a hearing, but prior to 
a decision, that the company and the union are in 
agreement on the outcome of the case. Such situations, 
also referred to as “informed awards” and “rigged 
cases” depending on who is describing them, have one 
common denominator: Good or bad, moral or immoral, 
in all these cases someone who will be affected by 
the result does not know that the arbitrator has been 
made aware of the result which the immediate parties 
to the contract have agreed upon. In industries which 
frequently resort to arbitration for the purpose of set- 
tling wage demands under a new contract the result 
may represent an agreement which one or both of 
the parties feel unable to announce except through a 
third party. In the permanent umpire situation it 
may represent what is considered a statesmanlike and 
constructive hint to the beleaguered umpire as to the 
proper outcome of a tough case. It may come in a 
perfectly candid and frank approach by company and 
labor representatives long known to the arbitrator as 
men of integrity. It may come as a broad hint during 
the hearing, a side-remark during a recess, or via the 
grapevine once the hearing is concluded. It may come 
from people of unimpeachable integrity to an arbitra- 
tor who is of like integrity. Or it may come from 
less reliable parties. 

There were areas of the country in which arbitra- 
tors reported they had never had experience with such 
cases. And in a substantial portion of cases dealing 
with grievances the arbitrator did not know at the 
time he took the case of an agreed result, becoming 
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aware of it only through innuendo in the course of 
the proceeding. 

It is a tribute to the arbitration profession that in 
responding to questioning about the handling of these 
cases, arbitrators did not feel compelled to defend 
their integrity. Most argued that these cases must 
be divided into at least two broad categories: wage 
and contractual grievances. 

With respect to agreed wage cases a large number 
of arbitrators felt that a perfectly sound argument 
could be made for taking them in good conscience. 
They noted three reasons for this. First, the award 
can quite legitimately fall within a given range, just 
as it would if the parties were bargaining. Second, 
wage arbitrations in this country tend to be in margin- 
al industries, hard pressed financially, and kept going 
only by a high degree of statesmanship between the 
parties. Finally, wage boards are almost invariably 
tripartite in nature, so that the arbitrator is by def- 
inition not an independent authority. Within this con- 
text many arbitrators argued that whole industries 
have often been saved for an area by an agreed ar- 
bitration award which could not have been sold to the 
membership, but which the leadership knew was all 
that was feasible. Every arbitrator pointed out that 
his acceptance of such a role was alway contingent 
upon a reservation of judgment on whether the evi- 
dence would support the agreed finding. With this 
reservation, perhaps a majority of the arbitrators 
questioned felt that it was entirely appropriate to 
take an agreed case in the wage category. 

In the grievance cases, however, there was much 
more ambivalence. Some arbitrators felt very strong- 
ly that there was no honorable role that an arbitrator 
could play in such cases. Others felt the practice could 
be condoned if the arbitrator made it clear in advance 
that he would not be bound by the agreement if he 
could not independently subscribe to it. Some arbitra- 
tors thought that the grievance case was different 
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in the umpire context than in an ad hoc case, prin- 
cipally on the ground that the umpire comes to know 
the parties in this situation and to trust their integri- 
ty. 
Much of the ambivalence might be resolved if there 
were accepted theories of the nature of a collective 
bargaining agreement and the arbitration process. Be- 
cause both arbitrators and the courts have had dif- 
ficulty in articulating an acceptable theory of contract 
which encompasses the interests of the company, the 
union, and individual members of the union, there are 
no guides to follow. Much the same thing must be 
said with respect to a theory of the arbitration process. 
Some view it as an extension of collective bargaining, 
in which case it is an act of statesmanship for the 
arbitrator to help the company and the union arrive 
at a mutually satisfactory solution. Others believe it 
is more nearly a judicial proceeding, in which case 
the rules of due process familiar to the courts more 
nearly apply. There are a host of court matters such 
as divorce suits, juvenile proceedings, mental health 
cases, and others in which the judge accepts the ad- 
vice of counsel for the two sides regarding an accept- 
able solution, though this fact is not always known to 
the clients of the respective counsel. 

Arbitrators justify the agreed case, insofar as they 
do, by clothing it with integrity. Though there is an 
agreed result known to the arbitrator, the proceed- 
ing is nonetheless honorable and fair because of the 
arbitrator’s insistence upon reserving the right to 
make an independent judgment and to require that 
the evidence support the result. If this basic premise 
is accepted it becomes much harder to label the pro- 
ceeding unfair, for one must then assume that an ob- 
jective analysis of the facts will support the agreed 
result, and that any complaint arises solely out of the 
fact that some individual was not fully informed, 
though this could not have changed the result. 
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Conclusion 


The willingness of arbitrators to experiment and 
to abandon their theories in favor of practices which 
will better accommodate the diverse interests involved 
indicates that realistic concepts of due process will 
continue to develop in the context of the realities of 
industrial arbitration. The fact that arbitrators are 
concerned with due process problems at all augurs 
well for the future. An important characteristic of ar- 
bitration is its flexibility in resolving practical prob- 
lems. Hopefully, this characteristic will assure appli- 
cation of traditional standards of fairness without the 
imposition of excessive legalisms adopted wholesale 
from courtroom procedures and often without sub- 
stantive meaning in the new context. 








Untimely Notice Under 
Section 8(d)(3) of 
the Taft-Hartley Act* 


Section 8(d)(3) of the Taft-Hartley Act includes 
notification to the Federal Mediation and Conciliation 
Service (hereinafter referred to as the Federal Serv- 
ice) and any similar state agency as part of the duty 
to bargain collectively of a party desiring modification 
or termination of a collective bargaining contract cov- 
ering employees in an industry affecting commerce. 
This is required within thirty days after the so-called 
“60-day notice” of the proposed termination or modi- 
fication is sent to the opposing party as required by 
section 8(d)(1). The relatively small number of cases 
involving the provision have produced considerable 
confusion in the theory of its application. This is es- 
pecially true in cases where notice is sent under sec- 
tion 8(d)(3), but only in an untimely or delayed 
manner. The courts, though agreeing on results in cer- 
tain fact situations, have expressed widely divergent 
interpretations of section 8(d)(3) and section 8(d) as 
a whole. This is particularly so when a party, having 
initially violated the notice provision, then tries to 
right its course so that it can lawfully seek to modify 
or terminate the contract. It is hoped that a review 
of judicial and administrative application of the pro- 
vision may point out a more consistent approach for 
solution of the problem. While section 8(d)(3) is a 
technical procedural provision, it nonetheless may have 





* Condensed from an article published in 47 Virginia Law Review 
490-506 (April 1961), and printed with permission from Virginia 
Law Review. Business address: Clark Memorial Hall, Charlottes- 
ville, Virginia. Single copy price, $2.00. 
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consequences that affect a party in a substantial sub- 
stantive manner. 


THE ACT 


Section 8(d) defines the duty to bargain collective- 
ly, including the requirement of section 8(d)(1) that 
a party to a collective bargaining agreement desiring 
termination or modification of the contract serve a 
written notice upon the opposite party sixty days prior 
to the expiration date thereof or, in the event such 
contract contains no expiration date, sixty days prior 
to the proposed termination or modification. Coupled 
with this section is section 8(d)(4), which requires 
that the party continue 


in full force and effect, without resorting to strike 
or lock-out, all the terms and conditions of the 
existing contract for a period of sixty days after 
such notice is given or until the expiration date 
of such contract, whichever occurs later... . 


These sections are the safeguards provided by the act 
to avert the so-called “quickie” strike, which was one 
of the primary motivations behind the legislation. 
The sanctions to be applied in the case of a violation 
of these provisions are the section 8 declarations in 
regard to unfair labor practices. Section 10 of the act 
provides for enforcement of the section 8 declarations. 

Section 8(d)(3) must be considered within the pre- 
viously described legislative framework. It provides 
that the party desiring termination or modification of 
the contract shall not do so unless it notifies the Fed- 
eral Service and State agency. This provision was in- 
serted with the aim of aiding the effectiveness of the 
Federal Service, created in section 202 of the act. The 
act presents two functions of the Federal Service: to 
help settle strikes or lock-outs, and to aid in their 
prevention. 
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The chief problems in the application of the notice 
provision have been in relating 8(d)(3) to the rest of 
section 8(d). The connection, if any, between 8(d) (3) 
and 8(d)(4) has drawn primary attention. Thus, for 
example, when a union desires to strike, this question 
is presented: Does the act require a thirty-day wait 
before a strike after the 8(d)(3) notice, even if notice 
is not sent on time and the union has waited sixty 
days after an 8(d)(1) notice? And, if such a thirty- 
day wait is necessary and fulfilled, can the union still 
be said to have violated 8(d) (4)? These questions and 
others are of importance to a party who admittedly 
may have sent its 8(d)(3) notice in an untimely 
fashion (i. e., more than thirty days after the 8(d) (1) 
notice). An unfair labor practice charge could result 
from a violation of section 8(d)(3) alone, giving rise 
to a cease and desist order, but a further violation of 
8(d)(4) invalidates a strike, and thus carries the fur- 
ther 8(d) penalty of loss of status. Collaterally, a vio- 
lation of section 8(d) whereby a notice to terminate 
is improperly given may leave a contract in full ef- 
fect and destroy a defense in a civil action for breach 
of contract under a no-strike or lock-out provision. 


JUDICIAL AND ADMINISTRATIVE INTERPRETATION 


A. The Dahlem Case 


Perhaps the first case of note in this area was In- 
ternational Union of Operating Eng’rs v. Dahlem 
Constr. Co. There the Sixth Circuit was confronted 
with an employer’s action under section 301(a) for 
damages for breach of a no-strike provision by the 
labor organization representing his employees. The 
controlling question was whether the contract was in 
effect on August 15, 1949, when the union struck. The 
union had sent proper 8(d)(1) notice of desire to mod- 
ify the contract but had not notified the Federal 
Service until May 6, more than sixty days after the 
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first notice. The court in Dahlem, refusing to treat 
the modification notice as one to terminate, found that 
the contract was in effect and affirmed the award of 
damages for breach of the no-strike clause. Section 
8(d) notice to modify was held to be no defense in 
an action for damages for breach of contract instituted 
under section 301(a). The court stated that the union 
had not complied with the terms of 8(d), because of 
the untimely notice under 8(d)(3). Even though 
more than thirty days had elapsed between the un- 
timely notice and the strike, the noncompliance with 
this “mandatory” provision would negate any defense 
based on 8(d) notice. 

Since the Dahlem opinion was written, however, the 
case has been interpreted so as to have more force 
than the opinion would seem to warrant in questions 
involving 8(d)(3). Although the comments on 8(d) 
(3) appear to be only dictum in Dahlem, the case has 
been construed to represent the strictest interpretation 
of the section to date. Apparently Dahlem is viewed 
as meaning that a party, having once violated the 8 
(d)(3) procedural provision, cannot take any steps to 
remedy its violation. The party has simply forfeited 
any right to strike or lock-out. 


B. NLRB Decisions 


To date all of the pertinent cases that have come 
before the NLRB presented situations where the un- 
ions have gone out on strike less than thirty days 
after the giving of notice to the mediation agencies 
or where the strike began before such notice was giv- 
en. 
In C. J. Penney Co. notice was not given to the Fed- 
eral Service until well after the strike had begun. 
Although the union had allowed more than sixty days 
to elapse after its 8(d)(1) notice before striking, the 
Board found a violation of the act, both by failure 
to serve timely notice upon the Federal Service and by 
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engaging in strike action before properly serving 
such notice. The strike was held unlawful from its 
inception. 

A second Board decision, DuQuoin Packing Co., re- 
inforced the J. C. Penney case. The Board held that 
the union had violated the act by failing to serve no- 
tice to the appropriate state agency (although timely 
notice had been sent to the Federal Service) and by 
striking without giving such thirty-day notice of the 
dispute as required by section 8(d) (3). 

A third important decision was West Virginia Pulp 
& Paper Co. There the union sent 8(d)(3) notice 
twelve days too late and went out on strike eighteen 
days later. This met the sixty-day waiting period aft- 
er 8(d)(1) notice, but the Board found that the failure 
to send timely notice to the federal and state media- 
tion agencies violated the union’s bargaining obliga- 
tion and invalidated the strike. 

In none of these cases did the Board consider in 
detail what steps should be taken by the unions in- 
volved in order to remedy the violations. This is be- 
cause in each case a strike occurred less than thirty 
days after the giving of untimely 8(d) (3) notice. 

A more recent Board decision, Broward Builders’ 
Exch., Inc., involved a strike more than sixty days 
after notice under section 8(d)(1), but where no no- 
tice under 8(d)(3) was sent until after the strike had 
begun. The Board found that the union had violated 
the act by failing to send timely notice under 8(d) 
(3) and by striking without first having complied with 
the notice requirements. The Board indicated that a 
strike prior to notice under 8(d) (3) requires the initia- 
tion of an entirely new 8(d) procedural cycle in order 
to validate any future strike action. 


C. A District Court Interpretation 
In Schneid v. District 50, UMW, the district court 
for the northern district of Illinois considered a fact 
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situation that was the complement of the NLRB Du- 
Quoin decision. The union sent notice under 8(d)(1), 
but gave 8(d) (3) notice only to the Illinois state body. 
It gave no notice to the Federal Service until after 
the strike began, which was more than sixty days aft- 
er the 8(d)(1) notice. The district court approved the 
report of a master who found, contrary to the union 
position, that section 8(d) (4) of the act making a strike 
unlawful is not confined solely to notice under section 
8(d)(1), but includes the 8(d)(3) notice as well. The 
master indicated that notice under 8(d)(3) is a man- 
datory provision and a condition precedent to a strike. 
Even more significant for future application of sec- 
tion 8(d)(3) is the report’s delineation of the effect 
of the injunctive order granted. It stated that follow- 
ing cessation of the strike, a delay of at least sixty 
days must follow before a new strike could be called. 
The union would have to give a new notice under 
section 8(d)(1) and then comply with section 8(d) (3) 
notice to both the federal and state mediation serv- 
ices within thirty days thereafter. This indicates that 
an entirely new cycle of procedural steps would be 
necessary before a valid strike could commence. The 
Schneid opinion appears to represent a strict view in 
that noncompliance with 8(d)(3) invalidated any prior 
correct handling of the 8(d)(1) notice as well as sub- 
sequent union actions. 


D. The General Counsel’s Interpretation 

In a series of administrative rulings, the General 
Counsel of the NLRB has indicated that the spirit of 
section 8(d)(3) is only violated when the mediation 
authorities do not have thirty days to intervene in the 
bargaining processes. Thus in cases where untimely 
8(d)(3) notice has been given, but the union has wait- 
ed more than thirty days after the delayed notice to 
begin a strike, the General Counsel has refused to is- 
sue a complaint against the union. The reasoning 
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behind such refusals apparently is that not only would 
a strike more than thirty days after untimely 8(d) (3) 
notice be valid under section 8(d)(4), but the 8(d) 
(3) violation itself would also be “cured.” 

While the NLRB has given some indication of ap- 
propriate remedial action for a violating party, recent 
administrative rulings suggest that the General Coun- 
sel intends to pursue the policy of his prior rulings. 
Thus far, the administrative rulings present a sharp 
contrast with the strict construction some courts have 
given to the Dahlem case and perhaps also with the 
Schneid opinion. It is this split which best illustrates 
the differences in approach to the application of 8(d) 
(3). 


RELEVANT SUPREME COURT DECISIONS 


Two Supreme Court cases dealing with other phases 
of section 8(d) may indirectly throw some light on 
8(d)(3), although no case has yet come before the 
Court expressly concerning the sub-section. The first 
is Mastro Plastics Corp. v. NLRB, which was primarily 
concerned with the question of loss of status as em- 
ployees under 8(d). That case held the loss of status 
provision inapplicable when the purpose of a strike 
was not to terminate or modify the contract but rather 
to protest the unfair labor practices of the employer. 
If a strike protesting an unfair labor practice took 
place, even during the sixty-day waiting period of sec- 
tion 8(d)(4), the 8(d) sanctions could not be brought 
to bear. It appears then that only a so-called economic 
strike comes within the purview of 8(d), includ- 
ing, for the present discussion, 8(d)(3). Both the 
majority opinion and the dissent by Justice Frank- 
furter emphasized that the consideration of the peace- 
ful adjustment or absence of strikes was a major 
factor in the thinking of Congress. 

Another relevant Court opinion in the broad inter- 
pretation of 8(d) is NLRB v. Lion Oil Co. There the 
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Court was co~ cerned with the application of the sixty- 
day notice and waiting requirements to a contract 
which contained a provision for the negotiation and 
adoption of modifications at an intermediate date dur- 
ing its term. The Court found that, even though the 
contract had not terminated, where the union gave 
sixty days notice of its desire to modify the contract 
and, subsequent to the expiration of that sixty-day 
period, struck in support of its modification demands, 
the requirements of 8(d) were satisfied. 

These two cases serve to emphasize the Supreme 
Court’s concern over the ambiguities inherent in the 
language of 8(d) as a whole. In excluding noneconomic 
or unfair labor practice strikes from its provisions 
and in approving a strike within the duration of a 
contract hinged on a reopener provision the results in 
the two cases suggest a liberal interpretation of 8(d) 
with respect to the right to strike. 

Legislative history sheds very little light on the 
intended interpretation of 8(d)(3) and, as yet, Con- 
gress has made no effort to clarify the interrelations 
between 8(d)(3) and the rest of 8(d). It is clear, how- 
ever, that Congress in its consideration of the legisla- 
tion placed great emphasis on the prospective role of 
the Federal Service in dispute prevention. Moreover, 
the particular problem of untimely notice under 8(d) 
(3) was never considered by Congress. Thus, only in- 
sofar as the congressional intent may be deduced from 
more general expressions of purpose is the legisla- 
tive history of any value in this regard. 


ANOTHER CIRCUIT COURT VIEW—RETAIL CLERKS 


A comprehensive analysis of section 8(d)(3) is pre- 
sented in Local 219, Retail Clerks Ass’n v. NLRB. 
There the court addressed itself to the question of 
whether an economic strike, having been called more 
than sixty days after the union had given notice to 
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the employer as required by section 8(d)(1), but less 
than thirty days after an untimely notice to the federal 
and state mediation agencies, while admittedly vio- 
lating section 8(d)(3), was a violation of section 8(d) 
(4). In reaching an affirmative answer to this ques- 
tion, the court suggested an answer to a second ques- 
tion which might be phrased: whether an economic 
strike occurring more than sixty days after the union 
gives notice to the employer as required by section 
8(d)(1) and more than thirty days after untimely no- 
tice to the federal and state agencies, is a violation 
of both 8(d) (3) and 8(d) (4)? 


A. Dismissal of the Union Argument 


In Retail Clerks the union conceded that its untime- 
ly notice to the Federal Service was a violation of 8 
(d)(3) and hence an unfair labor practice under 
8(b)(3). The union contended, however, that the 
“plain words” of the statute precluded an interpreta- 
tion as would lead to a finding that the union had 
also violated 8(d)(4). A sixty-day “cooling-off” pe- 
riod following the 8(d)(1) notice was all that Con- 
gress intended, regardless of the 8(d)(3) notice re- 
quirements, which were merely an “ancillary” feature 
of the 8(d) provisions. 

The Court flatly rejected this argument. Conclud- 
ing that the federal and state mediation services were 
intended to play a primary role in the prevention as 
well as settlement of strikes, the court construed the 
statutory provisions as best to effect this congressional 
intent. Congress must have contemplated the thirty- 
day waiting period following proper notice under sec- 
tion 8(d)(3), as well as the sixty-day period follow- 
ing notice under 8(d) (1), since only then would there 
be any assurance of an opportunity for the mediation 
services to operate in their strike-preventing capacities. 
Since the thirty-day period following timely 8(d) (3) 
notice falls wholly within the sixty-day cooling-off pe- 
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riod following 8(d)(1) notice, the prohibition under 
section 8(d)(4) against strikes occurring in the sixty- 
day period automatically proscribes strikes occurring 
in the thirty-day period following notice under 8(d) 
(3). With this rationale, the court answered the un- 
ion argument and the question before it: a strike less 
than thirty days after untimely 8(d)(3) notice vio- 
lates both that section and 8(d) (4). 


B. Results of Retail Clerks 


Tying in the holding in Retail Clerks with the other 
decisions, this much seems to be settled: 

1. If the serving party fails to give any notice un- 
der section 8(d)(3), or if it gives notice only after 
it goes on strike, even though the strike occurs after 
the sixty-day cooling-off period, it has violated both 
sections 8(d) (3) and 8(d) (4). 

2. If the serving party gives no notice to a state 
agency or gives it notice only after a strike begins, 
then it violates both sections 8(d) (3) and 8(d) (4) even 
though it has given timely notice to the Federal Serv- 
ice. The result is the same if notice is given to the 
state agency but not to the Federal Service. 


C. Retail Clerks Projected 


Section 8(d)(3) was interpreted in Retail Clerks as 
making two demands: the first requires the giving of 
8(d)(3) notice within thirty days after 8(d) (1) notice; 
the second requires a thirty-day waiting period after 
such 8(d)(3) notice is given before a strike or lock- 
out is legal under section 8(d)(4). Under this inter- 
pretation, a union violates 8(d)(3) by not sending 
timely notice to the federal and state agencies. Then 
if, upon the expiration of sixty days after notice to 
the employer, the union goes out on strike, it thereby 
violates section 8(d)(4). In an extensive dictum, the 
court carried this interpretation one step further, con- 
cluding that where a union waits for thirty days after 
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untimely 8(d)(3) notice and then strikes, the union 
would still be guilty of violating 8(d)(3), but there 
would be no violation of 8(d)(4) since the union has 
waited the required thirty days. With this solution, 
the court has presented a middle ground between the 
applications of the earlier decisions. 


A COMPARISON OF INTERPRETATIONS 


Thus at least four views have emerged in regard 
to the application of section 8(d)(3), ranging from 
strict to liberal interpretations: 

1. The Sixth Circuit position in Dahlem as con- 
strued by Retail Clerks; 

2. The Schneid case view; 

3. The District of Columbia Circuit approach in 
Retail Clerks; 

4. Position of the General Counsel of the NLRB. 

To these there might be added a fifth possibility, 
the argument advanced by the unions in several in- 
stances that a failure to send timely notice to the 
mediation services violates the requirements of sec- 
tion 8(d) (3), but that a strike even within thirty days 
following such untimely notice does not violate 8(d) 
(4) since that provision has no reference to the 8(d) 
(3) notices. However, the courts and the Board have 
so repeatedly rejected this view that there seems little 
point in analyzing it further. 

It is important to realize that all of the decisions 
to date would agree on the first of the two factual 
situations raised. Thus if the union goes on strike 
within thirty days after untimely 8(d)(3) notice, all 
the Board and court opinions indicate a violation of 
the mandatory 8(d)(3) provisions and that the strike 
itself would violate 8(d)(4). The quarrel among them 
arises over the second fact situation (strike occurring 
more than 30 days after untimely 8(d)(3) notice) or 
concerns the process for rectifying the notice failure, 
if such can be done. 
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The Court in Retail Clerks found that the Dahlem 
view, as it interpreted the case, was too “harsh” in 
light of the spirit of the act’s provisions which guar- 
antee the right to strike and engage in other con- 
certed activities. Since no method is suggested as to 
a possible remedy for the failure to send proper notice 
under this interpretation of Dahlem, the view would 
in effect impose a no-strike ban of indefinite dura- 
tion beyond the life of the contract. 

In the Schneid case, the court tempered such a harsh 
result, suggesting that the union might revive its 
right to strike by initiating a new procedural cycle. 
While the approach offers some relief, its emphasis 
on retracing the 8(d) steps seemed “a triumph of 
form over substance” to the court in Retail Clerks. 
That court felt that the original sixty-day notice 
should remain valid since it was properly sent, and 
that a more “rational” solution was needed. 

The General Counsel’s interpretation of section 8(d) 
expressed in the administrative rulings was found by 
the court in Retail Clerks to be consonant with the 
purpose of the section. However, the court did state 
that the General Counsel did not appear to give suf- 
ficient weight to the 8(d)(3) requirement that notice 
to the mediation services be given within the thirty- 
day limit following 8(d)(1) notice. The Court con- 
cluded that the “mandatory” character of section 8 
(d)(3) dictated a finding that untimely notice under 
it was a violation which could not be avoided. 

Having rejected all the alternative possibilities, the 
court suggested its “two-demand” interpretation. By 
this approach, if a union waits thirty days after giv- 
ing untimely 8(d)(3) notice, the violation of 8(d) (3) 
resulting from the delayed notice will stand. However, 
a strike subsequent to that thirty-day period will not 
violate 8(d) (4), since the mediation agencies, as con- 
templated by the act, will still have been given thirty 
days in which to operate. This interpretation may be 
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consistent with the approach vaguely outlined by the 
Board in West Virgimia Pulp & Paper Co. Considering 
the union argument to the effect that the extension of 
the waiting period beyond sixty days would contra- 
vene the provision of 8(d)(1), the court observed that 
the union would in no way be injured since the ex- 
tension would be hinged directly to the union’s failure 
to give proper notice under 8(d) (3). 


A FURTHER CONSIDERATION 


Congress requires that the mediation services have 
thirty days in which to assist in settling disputes. The 
question may be raised as to how important it is 
to the Federal Service to receive the notice within 
thirty days following 8(d)(1) notice as the statute 
provides. If, as a practical matter, it is important to 
the Federal Service, then the General Counsel’s posi- 
tion (notwithstanding untimely 8(d)(3) notice there 
is no 8(d) violation of any kind if the mediation au- 
thorities have had im fact thirty days in which to 
operate before a strike) would appear unrealistic. 
While the Federal Service has not announced any 
policy on this matter, the tenor of its reports might 
indicate that notification within thirty days after 8 
(d)(1) notice has no particular magic. It has been 
suggested that the timeliness of notice under 8(d) (3) 
is of no particular concern to the Federal Service since 
it is most interested in amiable settlement efforts dur- 
ing the allotted thirty-day period and therefore seeks 
to avoid any coercive pressure in the settlement of 
these labor disputes. If this is true, then the position 
of the General Counsel would seem more realistic. 


CONCLUSION 


Section 8(d)(3) is a technical procedural provision. 
Its strict enforcement seems merited only if neces- 
sary to effectuate congressional intent and to achieve 
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the purpose of the act. Furthermore, any limitation 
of the important right-to-strike guarantees of the act 
would seem valid only to the extent necessary to en- 
force the act, especially when based upon a procedural 
violation. Considering that an 8(d)(3) violation could 
conceivably result from an oversight or a clerical mis- 
hap, a rigid, formalistic approach to this somewhat 
unclear section seems more akin to the ritualism of 
the common law forms of action than to the intensely 
practical world of collective bargaining. Short of con- 
gressional action to clarify the consequences of de- 
layed notice, which seems unlikely in view of the more 
pressing demands in other areas of labor law, it is 
submitted that the rulings of the General Counsel of- 
fer the best solution to the problems raised. 

If it is deemed sufficiently important to the media- 
tion agencies to receive notice within thirty days aft- 
er 8(d)(1) notice as the act specifies, the initial viola- 
tion of 8(d)(3) by sending untimely notice should 
stand, although the sanction might not have an over- 
whelming significance. If this requirement of 8(d) 
(3) has no practical importance, then perhaps the less 
serious violation of that section should also be ab- 
solved as the General Counsel suggests. In either 
case, it appears to be belaboring the purpose of the 
procedural provisions by attaching to the technical 
violation of a delay in sending notice extremely seri- 
ous substantive penalties when the serving party has 
in fact provided the mediation authorities thirty days 
in which to operate. This does not encourage the 
smooth flow of the collective bargaining process. 
Rather it would seem that at least the stringent sanc- 
tions of 8(d) (4) should not be applicable if the media- 
tion services actually have thirty days in which to 
promote an amicable settlement. 








Legality of Union Political 


Expenditures * 


I. INTRODUCTION 


In 1947, as part of the Taft-Hartley Act’s compre- 
hensive regulation of labor unions, Congress made it 
unlawful for any labor organization to make a con- 
tribution or expenditure in connection with any federal 
election, primary or convention. To quote Mr. Justice 
Rutledge a year after the law’s enactment, the object 
of Section 610 was “to force unions as such entirely 
out of political life and activity. .. .” 

Considering its sweeping language and broad pur- 
pose, Section 610 must be adjudged a dismal failure; 
labor’s involvement in politics is greater today than 
in 1947 when the law was enacted. How has this come 
about in the face of a statute seemingly so clear on its 
face and supported by men seemingly so clear of pur- 
pose? 


II. LIMITATIONS ON SECTION 610 CONTEMPLATED 
BY CONGRESS 


To begin with, federal and state elections cannot so 
easily be separated as the authors of Section 610 as- 
sumed. Thus, the first “out” for labor unions ap- 
pears right on the face of the statute itself. Section 
610’s prohibition applies only to federal elections and 





* Condensed from an article by Joseph L. Rauh, Jr. in 34 South- 
ern California Law Review 152-164 (Winter, 1961), and printed 
with permission from Southern California Law Review. Business 
address: University of Southern California Press, University Park, 
Los Angeles 7, California. Single copy price, $1.50. 
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leaves unions free to contribute to candidates for state 
office. For example, where pro-labor candidates for 
governor and senator in a particular state are running 
on the same ticket, there is nothing in the law that 
prevents labor unions from contributing substantially 
to the gubernatorial race, thereby relieving to that 
extent the financial resources of the party and re- 
leasing those resources to help labor’s senatorial 
choice in the other race. This would appear to be a 
rather obvious course for unions which favor an entire 
ticket and can back the candidates for state office in 
all good conscience. 

Even as applied to federal elections, it at once be- 
came evident that Congress did not really intend a 
total ouster of labor unions from the political arena. 
Although the law forbids any labor organization to 
make a contribution or expenditure in connection with 
any federal election, it was obvious from the first that 
Congress only meant to ban labor contributions and 
expenditures out of certain types of funds, i. e., funds 
received from members as regular dues and assess- 
ments and commonly referred to as the general funds 
of the union. Senator Taft’s dictum that labor unions 
are supposed to keep out of politics had immediately 
to be amended to read that labor unions are sup- 
posed to keep out of politics with union dues. 

The difficulty of collecting additional funds from 
members has led at least one or two unions to extend 
the voluntary contribution approach beyond what ap- 
pears to have been the intent of Congress. Under this 
plan the union asks its members to sign a card au- 
thorizing the union to use fifty cents or some other 
sum out of the regular monthly dues for political ac- 
tivities; the union utilizes these funds to contribute 
directly to federal candidates. Few members resist 
the efforts of the union to have them sign authoriza- 
tion cards and thus this plan will afford a complete 
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way out from under the prohibitions of Section 610 
if upheld by the courts. On October 27, 1960, the 
United States District Court for the Eastern District 
of Missouri upheld this plan in acquitting four Team- 
ster officials of violating Section 610, and, if this 
decision is followed, little if anything will be left of 
the section as far as unions are concerned. 

The literal language of Section 610 soon received two 
additional dents. The first was the limitation of the 
statute to partisan activity and the second was the 
exclusion from the coverage of the law of general dis- 
cussion of the issues involved in a campaign. 

While the statutory language forbids all expendi- 
tures in connection with federal elections, it was soon 
conceded that this meant only partisan expenditures 
in connection with federal elections. Nonpartisan 
registration drives seeking to get citizens to register 
—not partisan efforts to have them register in a par- 
ticular party or to support a particular candidate in 
a particular election—were soon treated as outside the 
prohibitions of the statute. It also appears that un- 
ion dues can legally be used to finance nonpartisan 
get-out-the-vote drives on and near election day. While 
such activities may not at first blush appear of ma- 
terial assistance to labor’s efforts in support of par- 
ticular candidates, full registration and full voting by 
trade union members, their families and neighbors 
necessarily enhances labor’s political strength and, 
when coupled with permissible union persuasion upon 
the membership to support labor-endorsed candidates, 
becomes a significant weapon in labor’s political 
arsenal. 

The use of union dues to sponsor a television debate 
between the candidates or a television program involv- 
ing the questioning of each candidate on issues of 
interest to the union would probably not be deemed a 
prohibited expenditure. It is not yet clear how far 
this “nonpartisan” exception can be carried. 
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The other dent in the literal language of the statute 
also appeared soon after its enactment. Labor organi- 
zations promptly sent the voting records of the candi- 
dates far and wide and used regular dues funds for 
this activity as part of their “educational” programs. 

Voting records and other methods of bringing is- 
sues to the attention of the public would also appear 
allowable under the concession of the Government dur- 
ing the argument before the Supreme Court in the 
UAW case. 


iI. JUDICIALLY IMPOSED LIMITATIONS ON 
SECTION 610 


The Supreme Court promptly added another and 
vital exception to the language of the statute clearly 
not contemplated by Congress. 

A majority of the Supreme Court held that the act 
did not cover the publication by the union from its 
general funds of a regular periodical advocating the 
election to federal office of a particular candidate. 
Neither the clear language nor the clear legislative 
history could persuade the Supreme Court to decide 
the difficult constitutional question involved. 

Just how broad a hole the CIO case ripped in Sec- 
tion 610 has never been finally determined. Certainly 
a trade union can put anything it wants about candi- 
dates and political activity in the regular periodicals 
it sends its members. Nor would there seem to be 
any logical or workable line of demarcation between 
the distribution of such a regular periodical to union 
members and any other appropriate method of com- 
municating with the membership. Mr. George Meany, 
President of the AFL-CIO, made a closed circuit tele- 
vision appeal, paid out of regular dues, to union mem- 
bers to vote for the Democratic ticket in 1956 and no 
suggestion of illegality was made by anyone. 

The question at once arose as to whether newspapers 
of general circulation and radio and television could 
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be used to inform the membership and the public of 
the union’s position on candidates. In 1948, a local 
painters’ union in Connecticut had placed and paid for 
a political advertisement in a newspaper of general 
circulation and had paid for and sponsored a political 
broadcast over a commercial radio station. The funds 
for these expenses were derived from the general 
treasury of the union. Both the advertisement and the 
radio broadcast advocated defeat of Senator Taft as 
a candidate for the Presidency and the rejection of 
all incumbent Republican congressmen. The Second 
Cireuit Court of Appeals, following in the footsteps 
of the Supreme Court majority in the CIO case, avoid- 
ed the constitutional issue by a restrictive ruling on 
the scope of the statute. The court held that these 
political advertisements in media of information com- 
mercially-owned and of general circulation were not 
prohibited “expenditures.” 

At this stage, in 1949, the Government seems to have 
given up on enforcing the expenditures ban in Sec- 
tion 610. It made no effort to seek certiorari from the 
second circuit’s decision in the Painters Local case. 
The Department of Justice, with a single exception, 
brought no new indictments for the ensuing six years. 
Indeed, in May 1955, Assistant Attorney General War- 
ren Olney, III, in charge of enforcing Section 610, con- 
fessed his difficulties in enforcing the statute to the 
Senate Subcommittee on Privileges and Elections. He 
went on to say that the Supreme Court Justices “ex- 
pressed so many doubts about . . . (the statute), all 
of them did, that it made it almost impossible, cer- 
tainly impractical, to prosecute under it.” 

Two months later the United Automobile Workers 
Union was indicted for using dues money to pay for 
television broadcasts “urging and endorsing” the elec- 
tion of Senator McNamara and certain Democratic can- 
didates for Congress. 

The district judge held that “under the authorities 
the ‘expenditures’ charged in this indictment are not 
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expenditures prohibited by the Act.” But six mem- 
bers of the Supreme Court had a different view of 
what they had said in the earlier case. Distinguish- 
ing that case, Mr. Justice Frankfurter for the majori- 
ty argued that in CIO the union had “merely dis- 
tributed its house organ to its own people,” while 
here they were using “union funds to influence the 
public at large to vote for a particular candidate or 
a particular party.” Having found the indictment 
within the statute, Mr. Justice Frankfurter refused 
to pass upon the constitutional issues and sent those 
back for the trial. 

The line drawn by the UAW case between expend- 
ing union funds to electioneer among union members 
as contrasted with expenditures to influence the pub- 
lic at large is hardly a realistic one. A union ad- 
vertisement in the daily paper or a union broadcast 
would almost always be beamed at both union mem- 
bers and the public. Since a political telecast may 
well be the most economical manner of reaching the 
union membership, it is not unlikely that the courts 
will ultimately hold union political telecasts primarily 
intended to reach the membership, but incidentally 
reaching the public at large, to be within the legal 
limits of the CIO case rather than the proscribed area 
of the UAW case. 


Iv. A MORE WORKABLE INTERPRETATION OF 
SECTION 610 


One guide that might possibly be distilled from the 
literal language was suggested by Mr. Justice Frank- 
furter during the argument in the UAW case. He made 
the suggestion there that the words “in connection 
with” in Section 610 should be read to mean “espe- 
cially relating to” and thus a union’s year-round tele- 
vision program would not become an expenditure “in 
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connection with” an election just because it was used 
at election time to support a particular federal candi- 
date; the relevant difference to Mr. Justice Frank- 
furter was between “an intervention for and at a 
campaign” and “a continuous organ” of expression. 
This same line of demarcation would appear to differ- 
entiate salaries of regular union staff members attend- 
ing political conventions and otherwise engaging in 
political activities from the salaries of extra employees 
hired especially for the purpose of engaging in those 
activities. 

Possibly, a more workable line of demarcation could 
be distilled from the word “expenditure” by limiting 
it to indirect contributions to the candidate. Both un- 
ions and corporations had been barred from making 
“contributions” before Section 610 was enacted and 
there are indications in the legislative history that the 
word “expenditure” was added to the earlier statute 
to prevent evasions of the contributions ban. 

Reading the term “expenditure” to mean “indirect 
contribution” has undoubted advantages. It avoids 
the grave constitutional issues involved in attempts 
to prevent a union from stating its position to the 
public or otherwise directly participating in political 
campaigns. While making it possible for unions to act 
in their own name, this interpretation would neverthe- 
less prevent unions from evading the contribution pro- 
hibition by picking up the bills of a candidate or one of 
his committees, by paying the salaries of persons 
loaned to the candidate or a committee or by buying 
time and putting the candidate on the air. 

There are sound reasons of public policy for draw- 
ing the line between the union’s expression of its own 
views and allowing it to contribute indirectly for the 
presentation of the candidate’s views. It is the union’s 
right of free speech that is protected, not a right to 
contribute to the candidate directly or indirectly. 
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Vv. CONCLUSION 


Whatever may be the course of Section 610 in the 
courts or in Congress, labor’s historic role in politics 
should be recognized. From the first, there has been 
no line of demarcation between the bargaining, edu- 
cational and political activities of unions. As the 
federal government has increasingly legislated in the 
field of union activity and on economic matters such 
as wages, hours and conditions of employment which 
are of the most immediate concern to laboring men 
as workers and as union members, the necessity for 
labor union political activity has correspondingly in- 
creased. 

Under these circumstances, the election of federal 
candidates favorable or opposed to the interest of un- 
ions and laboring men is far from tangential or ir- 
relevant to the purposes of labor unions. Political 
action and the public presentation of the union’s views 
on who best represents the interest of working men 
and their associations, is essential to the preservation 
and advancement of their common interests. Political 
representation of union members’ interests as union 
members and workers is at the very center of the pur- 
pose for which labor unions are formed and main- 
tained. 

Our political tradition calls for a constantly increas- 
ing participation by citizens in discussions leading to 
the choice of candidates as well as the final vote. 
It also calls for an increasing attempt to reach more 
citizens with discussions of issues and candidates. Ef- 
forts to curb this type of activity will no doubt fail 
just as they did when attempted in Section 610. 














RAILWAY LABOR ACT—UNION REFERENDUM 
PROVISIONS AS AN INDICATION OF FAIL- 
URE TO BARGAIN IN GOOD FAITH.* 


Chicago, R. I. & P. R. Co. v. Switchmen’s Union, 187 
F Supp 581 (WDNY 1960). 


Defendant’s union representatives were prohibited 
by a provision in the union constitution from reaching 
any final agreement without the proposals having 
first been adopted by a majority vote of the union 
membership. At the bargaining table, the union rep- 
resentatives presented no specific proposals or coun- 
ter-proposals; when a management offer was made 
and presented to the union membership, the repre- 
sentatives refused either to sign it or to recommend 
its adoption. The management proposals were defeat- 
ed at the union referendum, and a strike date was 
set. Plaintiff railroad sought a temporary injunction 
against the strike in the federal district court, con- 
tending that the union had not bargained in good faith. 
Held, temporary injunction granted. The actions of 
the union representatives, coupled with the referen- 
dum requirement of the union constitution, frustrated 
the intent of the RLA to facilitate the expeditious 
settlement of labor-management disputes. 





* Condensed from an article by Paul D. Borman in 59 Michigan 
Law Review 798-802 (March, 1961), and printed with permission 
from Michigan Law Review. Business address: Hutchins Hall, 
Ann Arbor, Michigan. Single copy price, $2.00. 


75 








INDUSTRIAL RELATIONS DIGEST 


Although there is no specific mention of “good 
faith” bargaining in the provisions of the RLA, such 
a requirement has been implied from the language 
of section 2 of that act, interpreted in the light of the 
history of the “good faith” provisions of the National 
Labor Relations Act. The National Labor Relations 
Board and the courts, in interpreting Section 8(5), felt 
that the duty to bargain collectively was not dis- 
charged by a mere observance of such formalities as 
holding meetings. There was therefore developed a 
requirement that the bargainers approach the nego- 
tiations with a state of mind such as to evince a sin- 
cere desire to reach agreement. 

Professor Cox has defined good faith bargaining 
under the NLRA as follows: “The employer (or union) 
must engage in negotiations with a sincere desire to 
reach an agreement and must make an earnest effort 
to reach a common ground... .” The recent inter- 
pretation of section 2 of the RLA in American Air- 
lines v. Air Lines Pilots Ass’n is to substantially the 
same effect. The court took its standards for good 
faith bargaining from the NLRB’s interpretation of 
the good faith provisions of the NLRA. Such analo- 
gous authority would also seem relevant in the pres- 
ent discussion. The NLRB’s probable reaction to the 
facts of the principal case is unclear. An administra- 
tive ruling of the NLRB’s general counsel holds that 
the vesting of an attorney with full authority to ne- 
gotiate, subject, however, to final ratification by the 
employer, does not constitute an unlawful refusal to 
bargain. On the other hand, several NLRB cases in 
this area hold that failure to invest a negotiator with 
real authority to arrive at a final agreement signifies 
that the employer has failed to bargain in good faith. 
In each of the cases where a refusal to bargain was 
found, the lack of authority on the part of the man- 
agement representative was only one of several fac- 
tors which indicated bad faith on the employer’s part. 
In one case, the representative had been instructed 
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to reject every proposal submitted by the union, and 
to refrain from submitting any counter-proposals. In 
another, the employer had discriminated against pro- 
union employees and threatened to repudiate a wage 
increase if an NLRB complaint was not withdrawn. 
In general, the NLRB’s attitude seems to be that the 
degree of authority with which a representative must 
be invested in order to make good faith bargaining 
possible is not susceptible of general definition. 

It is not entirely clear how the principal case fits 
into this background. It appears that plaintiff rail- 
road and the National Mediation Board attempted to 
convince the court that the referendum provision, in 
itself, precluded good faith bargaining on the part of 
the union. The court’s opinion does not appear to 
go this far, however. It lists the effects of the refer- 
endum provision as only one of three factors which 
convince it that the union had not satisfied its duty 
under the act. If the union representatives had made 
proposals and counter-proposals at the bargaining 
table, and if they had subsequently recommended ap- 
proval of the management offer when it came up for 
referendum vote, would the mere fact that the union 
constitution denied the labor negotiators authority to 
bind the membership be, in itself, sufficient to prove 
lack of good faith bargaining on the union’s part? 
The question is probably academic, since in the situa- 
tion hypothesized it is most likely that the union mem- 
bership would accept the recommendation of its ne- 
gotiators and adopt the management proposal, and no 
strike would follow. If the referendum were unfavor- 
able, however, and a subsequent strike threat brought 
the situation before the courts, a holding that the un- 
ion had not bargained in good faith would seem to be 
untenable on grounds of basic policy. 

The requirement that management proposals must 
be voted on by union referendum before final accept- 
ance means, at the very most, that the union negotia- 
tors cannot immediately bind the union to any agree- 
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ment reached during bargaining. Actual practice, 
indicates that this deficiency is no more than a formal 
one. As a practical matter union negotiators are the 
union leaders themselves, and ratification by the union 
membership of agreements recommended by them 
comes, ordinarily, as a matter of course. Surely this 
experience warrants a finding that such a provision 
does not per se indicate bad faith on the part of the 
union. 

A holding that union referendum provisions are con- 
clusive indications of bad faith would force all unions 
having similar provisions in their constitutions to 
eliminate them. An important democratic process giv- 
ing union members a check on their officers would 
thus be destroyed. Such a result would seem to be 
in direct conflict with the intent of Congress, as evi- 
denced by the Labor-Management Reporting and Dis- 
closure Act of 1959, to protect and increase democratic 
processes in the internal affairs of American labor 
unions. 


ARBITRATION—RESTRICTION OF JUDICIAL IN- 
TERVENTION INTO THE ARBITRATION 
PROCESS * 


United Steelworkers v. Warrior & Gulf Nav. Co., 363 
US 574 (1960). 


Respondent company laid off a number of employ- 
ees as a result of its decision to contract out mainte- 
nance work formerly done in the company shop. After 
the grievance procedure failed to resolve petitioner 
union’s claim that this violated the contract provi- 
sion against lockouts, and the company refused the 





* Condensed from 59 Michigan Law Review 454-459 (January 
1961) and printed with permission from Michigan Law Review. 
Business address: Hutchins Hall, Ann Arbor, Michigan. Single 
copy price, $2.00. 
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union’s request for arbitration, the union sought spe- 
cific performance of the promise to arbitrate contained 
in the collective bargaining contract. In dismissing the 
plea, the district court found that contracting out work 
was solely a function of management and therefore not 
arbitrable because the contract specifically excluded 
from arbitration “matters which are strictly a function 
of management.” The Court of Appeals for the Fifth 
Circuit affirmed on the same ground. On certiorari 
to the United States Supreme Court, held, reversed, 
one Justice dissenting. An order to arbitrate should 
not be denied unless it may be said with positive as- 
surance that the arbitration clause cannot be in- 
terpreted to cover the asserted dispute. 

Since Lincoln Mills the federal courts have heard 
a number of suits seeking specific performance of the 
contract agreement to arbitrate. These cases draw in- 
to question the jurisdiction of the arbitrator over the 
alleged grievance and require the court to determine 
whether the defendant promised to arbitrate the par- 
ticular grievance. The general rule in the lower fed- 
eral courts has been that the further question, which 
party is right on the merits of the grievance, is for 
the arbitrator, and not the court, to decide. However, 
in denying arbitration of grievances because they were 
found to be frivolous on the merits or in deciding the 
question of the arbitrator’s jurisdiction where the 
same contract interpretation will resolve both this ques- 
tion and the question on the merits, the court may in 
effect deny arbitration upon its own conclusion con- 
cerning the merits of the grievance. Similar interven- 
tion may occur in a court’s review of arbitration 
awards to determine whether the arbitrator has ex- 
ceeded his jurisdiction in making the award. Because 
it is designed to cover a myriad of occurrences and 
is written to be understood by the union rank and 
file, the collective bargaining contract is but a skele- 
ton which can best be interpreted by one who is 
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familiar with industrial practice. The court in the 
principal case and its two companion cases, United 
Steelworkers v. American Mfg. Co. and United Steel- 
workers v. Enterprise Wheel & Car Corp., has restrict- 
ed the opportunity for judicial intervention into the 
merits of the grievance or the propriety of the ar- 
bitrator’s award while deciding the question of the 
arbitrator’s jurisdiction. 

In American Mfg. Co. the Court held that arbitra- 
tion cannot be denied merely because a court thinks 
the grievance itself has no reasonable basis. Unfound- 
ed grievances, which are occasionally brought by the 
union either for tactical purposes or to satisfy the 
demands of rank and file members, may now reach 
arbitration in increased numbers. However, there 
seems to be little inducement to bring additional base- 
less grievances. Since by hypothesis such claims would 
be unfounded, the union could expect only unfavorable 
decisions. The only harassment value then would lie 
in the time and money spent by the employer in his 
defense; but similar costs would also be incurred by 
the union. 

In the principal case and in Enterprise it appears 
that the rules promulgated to restrict judicial inter- 
vention are of an evidential nature. According to 
the principal case, a federal court must now have “pos- 
itive assurance” shown by the “most forceful evi- 
dence” that the promise to arbitrate can not be 
interpreted to encompass the particular grievance be- 
fore it can deny arbitration. It may be argued that 
the courts, in the cases submitted to them, will force 
defendant into arbitration without finding that he in 
fact agreed to arbitrate the particular grievance. 
However, simply because the party seeking arbitration 
has a lighter burden of proof, it should not be said 
that the courts will now not decide the question of 
agreement. Rather, the procedural requirements for 


80 








CASE COMMENTS 


establishing any claim can properly vary with policy 
considerations. Future federal court interpretations 
of agreements to arbitrate may well come closer to 
the parties’ intent than those former decisions which 
displayed the full effect of judicial hostility to ar- 
bitration. 

In the Enterprise case the arbitrator reinstated sev- 
eral workers after the collective bargaining contract 
had expired and in spite of the fact that there was 
then no contractual bar to their discharge. The com- 
pany resisted the union’s action to enforce the ar- 
bitrator’s award on the ground that the arbitrator 
had exceeded his jurisdiction in making the award. 
Because of an ambiguity in the opinion accompanying 
the award it could have reasonably been inferred ei- 
ther that the arbitrator properly based his award upon 
his construction of the contract or that he improperly 
founded the result solely upon his interpretation of 
enacted legislation. By inferring that the arbitrator 
acted within his authority when his opinion was am- 
biguous on that point, the Court holds in effect that 
the party urging the vacation of the award has the 
burden of proving the arbitrator’s excess. Because 
of this burden and the language in the case indicating 
that the arbitrator need not give reasons for his award, 
it might be argued that the arbitrator, behind the 
shield of an ambiguous opinion, can now make awards 
in excess of his jurisdiction without fear of judicial re- 
view. However, a similar, though perhaps lighter, 
burden has long rested on the party seeking to vacate 
a commercial arbitration award without evident ad- 
verse effect upon the process. Finally, the Court has 
indicated that the arbitrator’s actions may be limited 
by specific contractual provisions. Although the union 
will generally desire the widest discretion in the ar- 
bitrator, the risk of a complete management rejection 
of arbitration may compel union agreement to clearly- 
defined limits on the arbitrator’s jurisdiction. 
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The Warrior & Gulf case appears to make serious 
inroads upon the idea that management has certain 
exclusive prerogatives. The Court’s statement that 
where the contract contains a no-strike clause “every- 
thing that management does is subject to the agree- 
ment” and its suggestion that restrictions upon man- 
agement rights can properly be implied from the 
contract seem to jeopardize the traditional management 
view that it retains rights unless express restrictions 
in the contract provide to the contrary. However, 
since only the question of the arbitrability of a con- 
tracting-out grievance was considered by the Court, 
it seems unlikely that the restrictive definition here 
placed upon “management functions” will be extend- 
ed to other situations, for the policy favoring arbitra- 
tion of grievances does not also require that labor be 
given additional substantive rights once the actual ar- 
bitration has begun. 


JOINT AND SEVERAL LIABILITY: ECONOMIC 
COERCION BY A UNION AS AN EMPLOYER 
DEFENSE TO AN UNFAIR LABOR CHARGE: 
EMPLOYER’S UNSUCCESSFUL RESORT TO 
THE NLRB AS A MITIGATING CIRCUM- 
STANCE * 


NLRB v. Lexington Electrical Products Co., 283 F2d 
54 (3d Cir 1960). 
Lexington Electric Products Co., Newark, N. J., 
formed a second corporation, called Imperial Switch- 
board, Inc., to operate at Union, N. J., primarily for 





* Condensed from an article by Richard K. Bernard in 46 Cornell 
Law Quarterly 460-465 (Spring, 1961), and printed with permission 
from Cornell Law Quarterly. Copyright © 1961 by Cornell Uni- 
versity. Business address: Myron Taylor Hall, Ithaca, N. Y. 
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the purpose of handling overflow work. Local 3 of 
the International Brotherhood of Electric Workers, 
the bargaining agent of Lexington’s Newark employ- 
ees, objected to the existence of the Imperial plant 
because it was beyond their territorial jurisdiction and 
subject to organization by another local of the same 
union. Local 3 struck the Lexington plant demanding 
that the Imperial plant be closed. Lexington filed un- 
fair labor practice charges against Local 3 with the 
NLRB but the regional director refused to act. The 
strike was successful and Lexington acceded to the 
union’s demands by liquidating its Imperial enterprise. 
The discharged Imperial employees filed charges with 
the NLRB and a complaint was subsequently issued 
charging both Lexington and Local 3 with unfair labor 
practices under sections 8(a)(3) and 8(b)(2) of the 
Taft-Hartley Act. The Board concluded that Lexing- 
ton and Local 3 had violated the Taft-Hartley Act. The 
union was held liable for causing Lexington to dis- 
criminate against an employee because of union affilia- 
tion and the company was held liable for succumbing 
to the union demands in discriminating unlawfully 
against the Imperial employees by causing their dis- 
charge in circumstances calculated to encourage mem- 
bership in Local 3. To remedy this violation, the Board 
ordered Lexington to reinstate the discharged employ- 
ees to comparable positions at its Newark plant. In 
addition, the company and the union were held jointly 
and severally liable for the pay lost by the discharged 
employees because of the unfair conduct. 

The Court of Appeals modified the Board’s order 
and held the company only secondarily liable for the 
back-pay. Evidence of the employer’s resort to the 
NLRB when first faced with the union’s illegal de- 
mands was lacking in all past cases. The court seized 
upon this factual distinction in supporting its deci- 
sion to hold the employer secondarily liable. The pol- 
icies of the Act, it reasoned, could not be served by 
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the imposition of joint and several liability where the 
employer had done all that it was legally possible 
for him to do. 

The Lexington decision brings to light two funda- 
mental questions: (1) Should an employer be jointly 
and severally liable with a union for an unfair labor 
practice where there has been union economic coercion 
and the employer has not sought the NLRB’s aid 
before acceding to the union’s illegal demands? (2) 
Should an unsuccessful resort to the NLRB before ac- 
cession be a mitigating circumstance? 


EMPLOYER LIABILITY ABSENT RESORT 
TO THE NLRB 


The Act permits joint and several liability when an 
employer succumbs to illegal union demands. The 
Board and the courts on appeal have consistently held 
that threats of, or the actual commencement of, a 
strike, picketing, or boycott, will neither reduce nor 
immunize the employer’s liability. 

It is the purpose of the Act to prevent unfair labor 
practices and this can be best effectuated by imposing 
back-pay liability against both the employer and the 
union. By reducing the employer’s liability, the one 
important incentive for resisting the union’s demands 
is removed and employers would be encouraged to buy 
peace at the expense of the discharged employees. On 
the other hand, it is most unlikely that a union which is 
not deterred by the risk of joint and several liability, 
will be deterred to a very much greater degree by the 
risks inherent in sole liability. In addition, unions are 
less profit and loss motivated than management. 

In terms of statutory interpretation, however, it had 
been argued that section 10(c) of the Act, which reads 
“where an order directs reinstatement of an employee, 
back-pay may be required of the employer or labor 
organization, as the case may be, responsible for the 
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discrimination ... ,” imposes upon the Board the 
duty of weighing the degrees of responsibility of each 
violator in determining whether back-pay should be 
assessed against the employer, the union, or both. The 
word “responsible” is interpreted as meaning that the 
Board must search the record to determine who was 
actually at fault. This construction of section 10(c), 
however, has received no support from NLRB orders 
and court decisions where resort to the NLRB was not 
taken. 


EMPLOYER LIABILITY WHERE THERE HAS 
BEEN RESORT TO THE NLRB 


Arguments for the rule of joint and several liabili- 
ty are of little weight where an employer, as in the 
principal case, has sought the aid of the NLRB before 
succumbing to the union’s demands. Here, the em- 
ployer had done all that was legally possible for him 
to do before he finally bought peace by acceding to 
the union’s demands. To require him to continue to 
resist the union after futile appeal to the NLRB would 
be manifestly unfair. 

The question arises, however, as to the desirability 
of holding the employer even secondarily liable. Since 
there had been a violation of the statute, total im- 
munization would not have been proper even though 
there were mitigating circumstances. Secondary lia- 
bility provides an additional fund for reimbursement 
in those cases where the union is insolvent. 

Granting in theory that there should be a differ- 
ence in liability imposed on the employer when he has 
sought the aid of the NLRB, as a practical matter the 
employer may not be able to afford such a course of 
action. A delay of even a week or a few days can be 
harmful to an employer whose plant is shut-down 
where the union has struck to enforce its demands. 
Some degree of aid is given, as a general rule, by the 
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NLREB’s informal mediatory process and resort to this 
can avoid time consuming formal procedure. If such 
a course of action proves unprofitable, then the em- 
ployer is left to pursue the formal procedures au- 
thorized by the Act. Given an average time of twenty- 
six days to make an investigation of an unfair labor 
practice charge, the top priority treatment afford- 
ed section 8(b)(2) charges would appear to effective- 
ly reduce that time. The significance of priority treat- 
ment, however, is considerably reduced by the fact 
that had these priorities been in operation during 
1959, 82 per cent of the unfair labor practice cases 
handled would have qualified for such treatment. The 
employer is afforded one other opportunity for speedy 
action. Section 10(1) lists four union prohibited ac- 
tivities for the violation of which temporary injunc- 
tive relief can be had after only preliminary investiga- 
tions. In three of those cases, the Board must seek 
a temporary restraining order. If the employer can 
charge that the union’s action violates simultaneously 
both one of these prohibitions and section 8(b)(2), he 
can potentially get injunctive relief. In such cases, the 
Board has acted within as short a time as one or two 
days. 

The employer, however, is afforded little relief for 
business losses suffered during any delay in Board ac- 
tion. The Act provides for damage suits only in those 
situations where a violation of section 8(b) (4) has been 
found. Filing formal charges with the Board, the 
procedure which under the Lexington decision will 
protect him from back-pay liability, is likely to result 
in unrecoverable business losses. 


CONCLUSION 


The Lexington decision correctly insulates an em- 
ployer from back-pay liability when he is coerced by 
a labor union into committing an unfair labor practice 
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and when he makes an unsuccessful plea for NLRB 
protection before surrendering to the union’s illegal 
demands. 

In order to invoke that rule the employer should 
not only seek the Board’s aid when first faced with 
the union’s illegal demands but should also wait un- 
til the Board either issues, or refuses to issue a com- 
plaint. Capitulation immediately following submission 
to the regional director of formal charges should not 
be deemed compliance with the duty to resist imposed 
upon the employer by the Act. Furthermore, if the 
employer does not seek NLRB aid he should be held 
jointly and severally liable with the union. 

But the Lexington decision is not the whole answer. 
Statutory authorization for temporary restraining or- 
ders in appropriate 8(b)(2) situations prior to the 
issuance of a complaint is necessary to give the sound 
principle of the Lexington decision real meaning for 
employers. 


NORRIS-LaGUARDIA ACT—CONTROVERSY OVER 
ABOLITION OF JOBS IS A LABOR DISPUTE * 


Order of Railroad Telegraphers v. Chicago & N. W. 
R. Co., 362 US 330 (1960). 


Respondent railroad, upon petition to two state 
regulatory commissions, received permission to abolish 
several one-man stations. Petitioner labor union, con- 
tending that respondent’s program conflicted with ex- 
isting agreements, issued a strike call. The federal 
district court issued a temporary injunction against 
the striking union but refused permanent injunctive 





* Condensed from an article in 14 Vanderbilt Law Review 662- 
667 (March, 1961), and printed with permission from Vanderbilt 
Law Review. Business address: Vanderbilt University, School of 
Law, Nashville 5, Tennessee. Single copy price, $2.00. 
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relief. The Seventh Circuit Court of Appeals reversed 
and remanded for entry of a permanent injunction on 
the ground that the union proposal did not raise a 
“labor dispute” within the meaning of the Norris- 
LaGuardia Act so as to bar injunctive relief. On cer- 
tiorari to the Supreme Court of the United States, held 
(5-to-4), reversed. A controversy concerning the abo- 
lition of existing jobs by an employer is a “labor dis- 
pute” within the meaning of the Norris-LaGuardia 
Act. 

The Norris-LaGuardia Act was passed by Congress 
to remove from the federal courts the power to de- 
termine the validity of particular labor union objec- 
tives and methods except under strictly limited condi- 
tions. The act’s effect has been to leave labor unions 
free to carry on, unhindered by the issuance of in- 
junctions by the federal courts, all nonviolent activi- 
ties (not made illegal by Taft-Hartley) deemed neces- 
sary to their economic program. The prodigious 
increase in the power of organized labor, resulting in 
an extensive growth in the subject matter of collec- 
tive bargaining, has concurred with the broad statu- 
tory definition of “labor dispute” to produce an en- 
larged construction of that term. In interpreting the 
meaning of “labor dispute” the courts have held that 
while it must concern matters “which are vital to the 
welfare of the laboring man,” the fact that the dis- 
pute is with an organization of persons not employees 
is immaterial. The objective of the union has also 
been held immaterial if the controversy involves terms 
and conditions of employment; and this is true even 
though a violation of the Sherman or Clayton Acts is 
alleged, or the act in question is an interference with 
foreign commerce. Recent cases involving the trans- 
portation industry have recognized the increased scope 
of collective bargaining, but an injunction has been 
issued to the employer or denied to the union on the 
basis of provisions in the Railway Labor Act for media- 
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tion. These include cases where an employer closed 
one of his yards; where an employer established a new 
reporting point for workers; where the purpose of the 
injunction was to proscribe a threatened violation of 
the Railway Labor Act; where ten employees were 
fired due to changes in train schedules; abolishment 
of the position of one worker; and abolishment of 
seventeen unnecessary positions. 

The instant case is concerned with reconciling the 
anti-injunction provisions of the Norris-LaGuardia 
Act with the mediation provisions of the Railway La- 
bor Act. The majority of the Supreme Court, found 
that “plainly” the controversy was a “labor dispute” 
under 13(c) basing their decision on the present state 
of subjects for collective bargaining and the broaden- 
ing of the scope of negotiation. Dismissed summarily 
was the contention that the controversy was a “minor 
dispute” enjoinable to enforce compliance with proce- 
dures established under the Railway Labor Act. It 
should be noted that while the majority opinion is con- 
cerned with determining whether a “labor dispute” 
exists, the dissenting opinion emphasizes the merits of 
the parties’ positions. 

The decision in the instant case seems to be rea- 
sonably within the scope of “labor dispute,” in view 
of congressional intent and previous negotiations by 
the parties to the case. The majority opinion is con- 
sistent with the philosophy of the Norris-LaGuardia 
Act that the judicial arm of the federal government 
should leave labor and management free to bargain 
and in so doing to apply the degree of economic pres- 
sure permitted by the act to secure resolution of 
differences. The problem existing in cases such as 
the instant one cannot be solved by the bland refusal 
of an injunction on the ground of the existence of a 
labor dispute, for if the processes of collective bar- 
gaining within the framework for settlement provided 
in the Railway Labor Act then fail to produce agree- 
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ment, the result will be a legal vacuum. Perhaps the 
answer to this problem of the increasing automation 
of the economy, and the resulting displacement of the 
human element therein, is industry-by-industry plan- 
ning to re-train and re-settle marginal workers dis- 
placed by automation, or creation of a federal in- 
strumentality of the same nature. But conditions 
precedent to the availability of this means for resolving 
the dispute should be such as to insure that neither 
party would look upon such a plan as a substitute 
for collective bargaining. 


STRIKES—STATUTE EXPRESSLY GRANTING 
PUBLIC EMPLOYEES THE RIGHT TO BAR- 
GAIN COLLECTIVELY GRANTS THEM BY 
IMPLICATION THE RIGHT TO STRIKE * 


Los Angeles Metropolitan Transit Authority v. Broth- 
erhood of Railroad Trainmen, 355 P2d 905 (Cal 
1960). 

The California legislature created a public transit 
authority to operate Los Angeles’ transit facilities. 
Section 3.6(c) of the statute provided that the author- 
ity’s employees were to have the right to bargain 
collectively “and to engage in other concerted activi- 
ties for the purpose of collective bargaining or other 
mutual aid or protection.” Having acquired the two 
principal transit companies in the area, which had 
been privately owned, the authority sued the union 
representing its employees for a declaratory judgment 
that they lacked a legal right to strike. On appeal to 





* Condensed from an article in 74 Harvard Law Review 1469- 
1473 (May, 1961), and printed with permission from Harvard Law 
Review. Copyright © 1961 by The Harvard Law Review Associa- 
tion. Business address: The Harvard Law Review Association, 
Gannett House, Cambridge 38, Massachusetts. Single copy price, 
$1.65. 
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the supreme court from a judgment adverse to the 
union, held, reversed. Although granting public em- 
ployees a right to strike may be virtually unprece- 
dented, language identical to that in section 3.6(c) has 
appeared repeatedly in labor relations statutes and 
has invariably been construed to encompass strikes. 
The right to strike may further be inferred from the 
present statute’s evident purpose of fostering an em- 
ployment relationship comparable to that found in 
private industry. 

The majority evidently felt that a fair construction 
of the statutory language and scheme compelled the 
inference of a right to strike, and so considered the 
supposed policy against strikes by public employees 
only to the extent of satisfying itself that the policy 
was unsupported by convincing authority. The stat- 
ute, however, is by no means unambiguous. The prior 
decisions construing “other concerted activities” to 
include strikes involved nongovernmental employees. 
To conclude that such a construction is equally ap- 
plicable to public employment seems to require a 
determination that the two contexts do not differ es- 
sentially, which demands in turn an inquiry into pol- 
icies toward employee rights in the public and private 
sectors. It is possible that the transit statute was de- 
signed to permit lawful concerted activities exclusive 
of strikes. Furthermore, although the efficacy of col- 
lective bargaining may be seriously impaired by re- 
moval of the strike weapon, the right to bargain col- 
lectively does not automatically entail the right to 
strike. 

Resort must be had to notions of policy that might 
afford a presumptive determination of legislative pur- 
pose. The existence of a policy against strikes by pub- 
lic employees has been frequently asserted. But the 
cases relied upon to establish such a policy are dubious 
precedents for its application to the present situation. 
The present statute, by imposing on the government 
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a duty to make contracts with its employees, appears 
to reject the rationale of even the few cases that per- 
sist in forbidding strikes when a public employer has 
been authorized but not obligated to bargain collec- 
tively. Although the courts have largely rejected the 
importation of any governmental-proprietary distinc- 
tion into labor relations, decisions that forbid inter- 
ruptions in services vital to either the health or educa- 
tion of the community are not equally cogent in an area 
where a strike may cause only inconvenience. Still 
other cases may be distinguished as resting on the con- 
struction of particular statutes. 

Two cases which do purport to grant a right to strike 
to public employees have only problematic value as 
precedents, since one was an unappealed trial court 
decision and the other involved an employer who was 
regarded by the court as being public in form only. 
Doubt as to the existence of a truly inclusive policy 
toward strikes by public employees has been thought 
to compel statutory clarification. Yet, while some state 
statutes have forbidden such strikes and one has ap- 
parently permitted them, the California legislature has 
remained inexplicit. 

The absence of authoritative policy declarations is 
especially troublesome because the merits of permit- 
ting these particular public employees to strike are 
difficult to assess. It is not persuasive to argue that 
the public welfare demands injunctive relief merely 
because the same utility is now publicly owned. Thus 
there seems to be little reason for depriving the worker 
of his most effective weapon. 

The foregoing argument neglects, however, the 
checkered career of strikes against privately owned 
public utilities. In the late 1940’s public protest against 
the crippling effect of such strikes caused the enact- 
ment of a series of state statutes forbidding them. One 
of these was declared unconstitutional by the Supreme 
Court because it conflicted with federal labor legisla- 
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tion; thereafter the others ceased generally to be en- 
forced, leaving the states largely helpless to prevent 
such strikes. Since, however, federal labor legislation 
is expressly made inapplicable to public employment, 
the states remain free, by the public appropriation of 
privately owned utilities, to prevent strikes by these 
employees. It is possible that passage of the transit 
statute was motivated in part by the recognition that 
public ownership is the only sure method of precluding 
crippling utility strikes. 

The court was faced with a difficult problem of 
statutory construction, and probably achieved the 
most satisfactory result. The procedural context seems 
to have imparted a desirable tentativeness and flexi- 
bility to the holding. Since the suit sought a declara- 
tory judgment, the court was not called upon to 
decide that a particular strike of public employees 
was lawful and unenjoinable. It granted a right to 
strike, but nowhere did it suggest that this right was 
wholly coextensive with that enjoyed by private em- 
ployees. Since state as well as federal labor legisla- 
tion has been held inapplicable to public employment, 
the dimensions of the newly created right to strike 
enjoyed by these transit employees are not yet fixed. 
Concern for public welfare may impel interpretation of 
lawful “concerted activities” to exclude, for example, 
wildcat strikes, or to require injunction of a strike 
so long continued as to cause a drastic dislocation of 
community affairs. Even so limited, however, the right 
granted by the present court seems to have given the 
public employee valuable leverage in bargaining with 
his employer. 
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EMPLOYEE MERIT REVIEWS * 


Employee Appraisals 

Some of the assumptions underlying the introduc- 
tion of employee merit review systems are themselves 
appraised in the light of the “practical realities of 
business”. The author then outlines some of the major 
considerations for a sound and practical program. 


* Condensed from an article by Andrew H. Souerwine, published 
in 36 Office Executive 19-21 (March, 1961). Business address: 
National Office Management Association, 1927 Old York Road, 
Willow Grove, Pennsylvania. Single copy price, $.50. 
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UNFAIR LABOR PRACTICES * 





Forum-Shopping in the Review of NLRB Orders 


The purpose is to explore the possibility of forum- 
shopping, especially with respect to an appeal by an 
aggrieved party held to have committed an unfair la- 
bor practice, and to determine the extent to which this 
is practiced. 

Based on a tabulation of cases decided by the fed- 
eral appellate courts over a 70—-month period, the con- 
clusions are offered that the Courts of Appeals for the 
Fifth, Seventh, and District of Columbia Circuits fur- 
nish the most favorable forums for an aggrieved par- 
ty; the NLRB is afforded its best chance of obtaining 
enforcement in the Courts of Appeals for the First, 
Third, Eighth, and Tenth Circuits. The courts for the 
Fifth and Seventh Circuits “are much more favor- 
able to an employer” than the Second and Third Cir- 





cuits; the most favorable forums for a union review : 
petition are the Courts of Appeals for the Second and i 
District of Columbia circuits. EG 


The procedure for taking advantage of a more favor- 
able forum is discussed. Because the venue provisions 
of section 10(f) are rather broad, the possibility of 
more than one court reviewing the same order was 
ever-present. However, legislation to promote simplic- 
ity and uniformity in the procedure of appeals was 
adopted in 1958. The extent to which this will obviate 
the possibility of forum-shopping “is still open to 
speculation.” 

Despite the opportunities, the number of appeals 
which involved forum-shopping is found to be “rela- 
tively small.” However, the number is deemed suf- 





* Condensed from a comment, published in 28 University of 
Chicago Law Review 552-563 (Spring, 1961). Business address: 
University of Chicago Press, 5750 Ellis Avenue, Chicago 37, 
Illinois. Single copy price, $2.25. 
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in the liberal venue provisions. 


Some Social Determinants and Consequences of Union 
Membership 


This report primarily attempts to supply data on 
selected characteristics associated with differential 
rates of union membership, with the aim of providing 
material which might help to assess more accurately 
the present accomplishment and future growth of un- 
ions. 

Characteristics analyzed include both objective fac- 
tors (such as occupation, sex, size of community, reli- 
gion, race, etc.) and subjective factors (such as politi- 
cal orientation, class identification, attitudes on civil 
liberties issues, etc.). Source of the data were two 
national public opinion surveys, with supplementary 
information from a six-city study of labor mobility. 

Of all the factors examined, only four objective fac- 
tors—occupation, sex, region, size of community— 
emerge as “substantial and independent” determi- 
nants of union membership. Others are associated 
with union membership, but the author concludes that 
these correlates are consequences rather than deter- 
minants. 

It would be unwarranted to conclude that uncorre- 
lated factors bear no relation to a pro-union orienta- 
tion, according to the article. A more justifiable in- 
ference is that unions have become institutionalized to 
the extent that membership is no longer based prin- 





* Condensed from an article. by Ruth Kornhauser, published in 
2 Labor History 30-61 (Winter, 1961). Business address: Tamiment 
Institute, 7 East 15th Street, New York 3, New York. Single copy 
price, $1.50. 
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cipally on selection of workers with a singularly 
favorable orientation towards unions but instead tends 
more or less indiscriminately to include large numbers 
of individuals who are subject to the same working 
conditions (males in manual work) in a milieu shaped 
by the predominance of those conditions of work (the 
urban-industrial North). 

The future of union growth appears to be problemat- 
ic to Miss Kornhauser. The findings of the study tend 
to corroborate a conservative estimate of the prospects 
for expansion. The disproportionate increase in that 
segment of the work force which has been least 
amenable to unionization (the white collar component) 
“may well retard union growth.” Whether or not the 
traditionally conservative orientation of white collar 
workers will change is not considered in this paper, 
but there are few portents of such a change in the 
data analyzed here. 


WORK RULES * 


Work Rules: A Phase of Collective Bargaining Work 
Rules in Industry 

Two approaches to the work rules issue are dis- 
cussed in these companion articles. Mr. Barkin, re- 
search director of the Textile Workers Union, views 
work rules as part of the whole collective bargain, 
bound up with the power relationship between em- 
ployee, union and management, as well as with the 
state of the national economy. He concludes by say- 
ing: 





* Condensed from articles by Solomon Barkin and Walter L. 
Daykin, published in 12 Labor Law Journal 375-379, 380-386 (May, 
1961). Business address: Commerce Clearing House, Inc., 4025 
West Peterson Avenue, Chicago 46, Illinois. Single copy price, 
$1.00. 
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Constructive answers to the issue of work rules 
lie, therefore, not in their elimination, or in the 
automatic acceptance of employer criteria of ef- 
fective adjustment to developing technology, or 
in the submission to broader national interests, but 
in the development of a growing local and na- 
tional economy providing ever-increasing job 
opportunities, constructive collective bargaining 
relationships between the parties designed to pro- 
mote their common and respective interests, and 
an adequate public system of facilities to aid em- 
ployers and industries in their redevelopment 
programs, and employees and communities in their 
adjustments. 


Professor Daykin (State University of Iowa) also 
examines some of the basic aspects involved in the 
modification of work rules, and the treatment of this 
issue in specific situations. He maintains that there 
exists a “cultural lag” in this area which is “inter- 
fering vitally with efficient operations of the indus- 
tries involved.” 

Changes are necessary to progress, but no one 
sector of the economy can any longer be expected to 
bear all the costs. The task is to develop efficient 
plant operations and at the same time to preserve 
the security and stability of employment for workers. 

The article provides a brief review of how the prob- 
lem is being handled in industry—maritime, meat 
packing, railroad, steel. 





